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hit  rati. 

KATHARINE  NAIRN,  widow  of  the  de- 
ceafed  Thomas  Ogilvie  of  Eaftmiln  in  the 
county  of  Forfar  ; 

AND 

PATRICK  OGILVIE,  Lieutenant  of  the 
eighty-ninth  regiment  of  foot,  brother-german  of 
the  laid  deceafed  Thomas  Ogiivie  ; 

BOTH  now  prifoners  in  the  Tolbooth  of  Edin*  * 
burgh  ;  PANNELS: 

IndiRed  and  accufed  at  the  indance  of  Thomas 
Miller  of  Barfkimming,  Ffq;  his  Majefty’s  Ad¬ 
vocate,  for  his  Majefty’s  intereft,  for  the  crimes  of  In¬ 
cest  and  Murder,  in  manner  mentioned  in  the 
Criminal  Indictment  raifed  thereanent.  Bearing , 
T  H  A  T  W  HEREAS,  by  the  laws  of  God, 
and  the  laws  of  this  and  all  other  well  governed 
realms,  the  crime  of  Incest,  committed  betwixt  a 
man  and  the  wife  of  his  brother-german,  efpecially 
when  fuch  crime  is  committed  within  the  dwellifig- 
houfe  of  the  injured  hufband,  where  the  offenders  were 
cherifhed  and  entertained  by  him  with  confidence  and 
truft,  is  a  heinous  crime  and  moft  feverely  punifhable  ; 
AND  particularly,  by  an  aft  pafted  in  the  parliament 
of  Scotland  in  the  year  one  thoufand  five  hundred  and 
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fixty-feven,  being  the  fir  ft  parliament  of  King  James 
the  Sixth,  chap.  "14.  intitlcd,  “  Anent  them  that  coot’ 

<c  mils  inceft,”  it  is  ffatuted  and  ordained,  “  That 
“  quhatfumever  perfon  or  perfones  that  committes 
<«  the  faid  abhominable  cryme  of  bleed,  that  is  to  lay, 

<c  quhatfumever  perfon  or  perfones  they  be  that  abufes 
<(  their  bodie  with  Ilk  perfones  in  degrie,  as  God  in 
his  Word  has  exprefslie  forbidden,  in  cny  time  cum- 
“  ming,  as  is  contained  in  the  XVIII.  chapter  ot  Le- 
“  viticus,  fall  be  punifhed  to  the  death  An’d  also 
WHEREAS,  by  the  fame  holy  law  of  God,  and  by 
the  laws  of  this  and  every  other  well  governed  realm, 
all  wilful  Homicide  or  Murder,  efpecially  when 
perpetrated  by  poifon,  and  above,  all,  when  fuch  mur¬ 
der  is  committed  under  trod,  or  upon  a  perfon  to 
whom  fidelitf  and  affection  are  due  by  the  mod 
facred  ties,  is  all'o  a  crime  of  the  mod  heinous 
and  atrocious  nature,  and  feverely  punilhable  :  YET 
TRUE  IT  IS,  and  of  verity.  That  the  » 
faid  Katharine  Nairn  and  Patrick  Ogilvie, 
ihaking  off  all  fear  of  Cod  and  regard  to  the  laws, 
have  prefumed  to  commit,  and  are  guilty,  aiftoro, 
art  and  part  of  both,  or  one  or  other  of  the  laid  hei¬ 
nous  crimes  of  Incest  and  Murder,  aggiavated  as 
aforefaid:  IN  SO  FAR  AS,  the  laid  Katharine  Nairn 
having  been  married  to  the  faid  deceafed  Thomas  O- 
folvie  in  the  month  of  January  J^id,  in  this  prefent 
year  one  thouland  feven  hundred^d  fixty-five,  and 
the  faid  Patrick  Ogilvie  having  about  that  time  re¬ 
turned  from  abroad,  and  taken  up  his  refidence  at  the 
houfe  of  Eaftmiln,  belonging  to  the  faid  deceafed 
Thomas  Ogilvie  his  brother,  in  the  pariih  of  Glenylla 
and  county  of  Forfar,  the  faid  Katharine  Nairn  did, 
loon  after  her  faid  marriage,  alienate  her  affe&ions 
from  her  faid  hufband,  and  fall  into  a  courfe  of  inde¬ 
cent  familiarities  with  the  faid  Patrick  Ogilvie,  which 
foon  became  the  fubject  of  obfervation  and  regret  to 
her  unhappy  hufband,  and  to  her  friends  and  family  ; 
and  notwithflanding  repeated  admonitions  given  to  the 
faid  Katharine  Nairn,  and  to  the  faid  Patrick  Ogilvie, 


by  the  laid  Thomas  Ogilvie  and  their  other,  relation  s, 
to  abftain  from  fuch  indecent  familiarities,  they  ob- 
ftinately  perfifted  therein,  frequently  retired  together, 
and  continued  in  private  for  a  confiderable  tune,  as 
well  in  the  fields  as  within  the  houfe  of  Eaftmiln,  and 
in  other  houfes  and  places  of  that  neighbourhood;  and 
the  faid  Katharine  Nairn  and  Patrick  Ogilvie,  yielding 
to  their  inordinate  defires,  did,  after  the  faid  mar¬ 
riage,  viz.  in  the  months  of  January,  February, 
March,  April,  May,  and  June,  all  laft  paft,  and  be¬ 
fore  the  twelfth  day  of  that  laft  month,  at  different 
times,  and  in  one  or  other  of  the  rooms  of  the  houfe 
of  Eaftmiln,  and  in  the  out-houfes  adjacent  thereto,- 
lie  together,  and  ahufe  their  bodies  with  one  another, 
and  thereby  they  and  each  of  them  committed  the  a- 
bominable  crime  of  inceft  ;  and  their  indecent  conduit 
having  at  laft  become  the  fubjeft  of  obfervation  and 
juft  cenfure,  not  only  to  the  faid  deceafed  Thomas  O- 
gilvie  and  his  family,  lnit  to  the  neighbourhood,  the 
laid  Patrick  Ogilvie  was,  on  that  account,  difmiffed  by 
the  faid  Thomas  Ogilvie  from  his  houfe,  on  or  about 
the  twenty-third  day  of  May  laft  *,  And  the  faid  Katha¬ 
rine  Nairn  did,  upon  that  occafion,  and  thereafter,  ex¬ 
press  her  refentment  againft  her  hufband,  by  the  moll 
outrageous  behaviour;  and  before  the  faid  Patrick  Ogil¬ 
vie  left  the  faid  houfe,  or  foon  after,  he  and  the  faid 
Katharine  Nairn  did  trcacheroujly  and  wickedly  confpire 
to  murder  the  faid  T  homas  Ogilvie  by  poifon  ;  and, 
upon  different  occasions,  the  faid  Katharine  Nairn 
ftgnifted  this  her  wicked  purpofe  to  Anne  Clark, 
daughter  of  the  deceafed  Allan  (dark  officer  of  excife, 
who  then  lived  in  family  with  her,  and  informed  her, 
■*hat  the  faid  Patrick  Ogilvie  had  undertaken  to  provide 
the  poifon,  which  llie  did  not  then  believe  either  of 
them  capable  of,  and  endeavoured  to  divert  the  faid 
Katharine  Nairn  from  fuch  wicked  thoughts  ;  but,  in- 
ftigated  by  the  temptations  of  the  devil  and  of  their 
own  wicked  hearts,  the  faid  Katharine  Nairn  and  Pa¬ 
trick  Ogilvie  perlifted  in  their  wicked  confpiracy ;  and 
from  the  time  the  laid  Patrick  Ogilvie  was  diimifled 
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from  his  brother’s  houfe,  he  -and  the  fa  id  Katharine 
Nairn  carried  on  a  fecret  correfpondence  by  letters,  and 
had  private  meetings  together  for  the  purpofe  of  con¬ 
certing  the  perpetration  of  their  wicked  defign  ;  one 
of  which  letters,  without  a  date,  and  unfigned,  but 
of  the  hand-writing  of  the  {aid  Katharine  Nairn,  will 
be  produced  in  evidence  a  gain  ft  them,  and  will  be 
lodged  in  the  hands  of  the  clerk  of  the  High  Court  of 
Judiciary,  before  which  they  are  to  be  tried,  that 
they  may  fee  the  fame:  And,  for  accomplifhing  the 
murder  fo  concerted  betwixt  them  as  aforefaid,  the 
laid  Patrick  Ogiivie  did,  about  the  latter  end  of  May 
laft,  repair  to  the  burgh  of  Brechin,  in  the  county  a- 
forefaitl,  and  there  bought  and  received  from  James 
Carnegie,  furgeon  in  that  burgh,  a  fmali  phial  glafs 
of  Laudanum,  which  he  pretended  was  for  his  o\Vn 
health,  and  about  half  an  ounce  or  more  of  Arfenick 
pulverized,  and  put  up  in  three  or  four  different  dozes, 
in  feparate  paper- covers,  pretending  that  he  had  oc- 
cafion  for  that  poifon,  in  order  to  kill  fome  dogs, 
which  dcftroyed  the  game  in  that  part  of  the  country 
where  he  refided.  And  the  faid  Patrick  Ogiivie 
brought  the  faid  poifon  to  Alyth,  within  a  few  miles 
of  Eaftmiln,  where  he  arrived  upon  or  about  Monday 
the  third  day  of  June  laft,  at  the  Houle  of  Andrew 
Stewart  merchant  there,  his  brother-in-law  ;  and,  up¬ 
on  the  day  following,  he  did  there  receive  a  letter  from 
the  faid  Katharine  Nairn,  which,  by  her  orders,  was 
delivered  to  him. in  private,  by  Elizabeth  Sturrock  her 
for  vane,  to  which  he  returned  an  anfvver  that  fame  day 
with  the  faid  Elizabeth  Sturrock,  by  a  letter,  with  in¬ 
junctions  to  deliver  it  privately  to  the  i'aid  Katharine 
Nairn  ;  which  was  done  accordingly  :  And,  upon  the 
day  following,  being  the  fifth  day  of  June,  the  faid 
Andrew  Stewart  having  had  occafion  to  go  to  the 
houfe  of  Eaftmiln,  he,  the  faid  Patrick  Ogiivie,  did 
fend  with  him  two  fmali  phial  glades,  one  of  which 
he  faid  contained  Laudanum,  and  a  paper  with  direc¬ 
tions  about  the  manner  of  ufingit;  and  alfo  a  packet 
which  he  faid  contdncd'Salts,  and  a  letter  doled  with 
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a  wafer,"  and  likewife  fealed  with  wax,  addrefied  to 
the  faid  Katharine  Nairn  at  Eaftiniln,  and  he  inform¬ 
ed  the  faid  Andrew  Stewart,  that  thefe  were  medicines 
for  the  ufe  of  the  faid  Katharine  Nairn  herfelf,  and 
deiired  him  to  deliver  them  and  the  letter  privately  in- 
*  to  her  own  hands:  And  the  faid  Katharine  Nairn,  ha¬ 
ving  been  previoufly  advifed  by  the  faid  Patrick  Ogil- 
vie,  that  he  was  to  fend  the  poifon  by  the  faid  Andrew 
Stewart,  watched  his  arrival  at  the  houfe  of  Eaftmiln,. 
and,  upon  his  coming  there,  concluded  him  into  a 
private  room,  and  received  from  him  t he  above  par¬ 
ticulars,  which  flie  prefently  locked  up  in  a  drawer  a- 
longfl  with  the  letter,  without  reading  the  fame;  and, 
in  tliis  manner,  or  by  fome  other  conveyance  to  the 
prolecutor  unknown,  the  Arfenick  bought  by  the  faid 
Patrick  Ogiivie  as-  aforefaid,  was  conveyed  by  him  toy 
and  received  by  the  faid  Katharine  Nairn,  at  the  houfe 
of  Eaftiniln:  And  the  faid  Andrew  Stewart  having, 
fome  time  after  his  arrival  there,  difcovered  to  the  faid 
Anne  Clark,  that  he  had  brought  fome  medicines  from 
the  faid  Patrick  Ogiivie,  which  he  had  delivered  to  the 
faid  Katharine  Nairn,  Anne  Clark  did  thereupon  dif- 
clofe  to  the  faid  Andrew  Stewart,  and  to  Ifobel 
M‘Kenzie  the  mother  of  the  faid  Thomas  Ogiivie,  her 
apprehensions  of  danger  to  the  faid  Thomas  Ogilvie’s 
life  ;  and  ad  1  thefe  perfons,  or  fome  of  them,  did  that 
ni p.h t  advife  and  caution  the  faid  Thomas  Oidlvie,  to 
take  no  meat  or  drink  from  his  wife,  except  what  lie 
faw  others  taking and  fome  time  that  fame  night,  the 
faid  Katharine  Nairn,  faid  to  the  faid  Andrew  Stewart, 
Jhe  • vjijhed  her  husband  was  dead ;  and  the  faid  Thomas 
Ogiivie  did  that  fame  night  fup  with  the  faid  Katharine 
Nairn  his  wife,  and  the  other  perfons  above  named, 
in  his  ordinary  hate  of  health,  and  went  to  bed  at  the 
ufual  time  of  night,  having  been  abroad  the  proceed¬ 
ing  day  :  That  next  morning,  the  fixth  day  of  June, 
or  one  or  other  of  the  days  in  the  beginning  of  that 
month,  breakfaft  was  let  in.  the  parlour  earlier  than 
ufual,  and  the  faid  Thomas  Ogiivie  not  having  then 
got  out  of  bed,  the  faid  Katharine  Nairn  filled  out  the 
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firfi  of  the  tea  in  a  bowl,  which  fhe  fa  id  fhe  was  going 
to  carry  up  to  the  Laird,  meaning  her  hafbund ;  and 
accordingly  left  the  parlour  with  the  faid  bowl  in  her 
hand  ;  but  inftead  of  carrying  it  freight  to  her  huf- 
band,  fhe  went  into  a  clofet  adjoining  to  his  bed-room, 
where  lhe  remained  for  fome  time,  and  there  wicked¬ 
ly  and  felonioufly  mixt  the  arfenick  which  fhe  had  de¬ 
ceived  as  aforefaid,  or  fome  other  deadly  poifon,  in¬ 
to  the  faid  bowl  of  tea,  which  fhe  afterwards  carried 
to  her  hufband,  and  preffed  him  to  drink  the  fame, 
which  lie  accordingly  did :  And  foon  after  he  role 
from  bed,  went  abroad,  conVerfed  with  fome  of  his 
tenants  and  fervants,  and  then  appeared  to  be  in  his 
ordinary  hate  of  health;  but  before  he  got  back  to 
the  houfe,  and  within  the  fpace  of  an  hour  or  there¬ 
by  after  he  had  drunk  the  faid  bowl  of  tea,  he  was 
fcized  with  a  violent  reaching  and  vomiting/  and  ha- 
v in"  trot  into  the  kitchen,  he  continued  there  for  fome 
time  in  great  did  re  fs,  upon  which  he  was  helped  up 
*o  his  own  room,  and  laid  in  bed,  where  he  remained 
•  caching,  vomiting,,  and  purging  with  fuch  violence, 
that  he  fometimes  appeared  convulfed;  and,  in  the 
intervals  of  his  diftrefs,  he  did  fay  to  Ills  friends,  and 
others  about  him,  that  he  had  been  poifoned  by  the 
laid  bowl  of  tea  which  he  had  got  from  his  wife;  and 
he  havinsr  called  for  water  to  drink,  which  w’as 
brought  up  to  the  room  by  Anne  Sampfon  his  fervant- 
maid,  in  the  fame  bowl,  or  one  like  to  that  out  of 
which  he  had  drunk  ths.  tea,  he  faid,  “  Dav:n  that 
“  bo-iv!,  for  1  have  got  7ny  death  out  of  it  already 
and  ordered  her  to  bring  up  the  water  in  the  tea¬ 
kettle,  for  he  would  drink  out  of  nothing  elfe ;  and 
having  continued  in  the  fitaation  above-deicribed  for 
fcveral  hours,  his  foEgne  fwelled,  and  hi&  month  be¬ 
came  fo  parched  and  dry,  that  he  could  fcarcely 
ipeak  ;  and  during  his  illnefs,  though  from  the  be¬ 
ginning  very  alarming,  the  faid  Katharine  Nairn 
not  only  endeavoured  to  hinder  his  friends  and 
neighbours  to  have  accefs  to  him  ;  but  when  fhe  was. 
prdkd,  by  the  faid  Andrew  Stewart,  to  fend  for  a 
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furgeon,  fhe  obftinately  refilled  that  propofal  till  near 
fun-fet,  when  the  faid  Thomas  Ogilvie  her  hufband,  ap¬ 
pearing  to  be  then  very  low  and  near  his  end,  Hie  font  a 
fervant  on  horleback  to  bring  Peter  Meik  .furgeon?  at 
Alyth,  who  accordingly  came  with  all  difpatch ;  but, 
before  his  arrival, ’her  hufband  was  dead,  having  died 
in  the  night  betwixt  the  lixth  and  feventh  days  of  June 
lafl,  or  upon  one  or  other  of  the  days  or  nights  in 
the  beginning  of  that  month  :  And  from  the  fymp- 
toms  of  his  diforder,  and  whole  circnmftances  of  the 
cafe  above  recited,  it  evidently  appears  that  he  died 
of  the  poifon  which  was  mixed  and  given  to  him,  by 
the  faid  Katharine  Nairn,  in  the  bowl  of  tea  as  above 
mentioned.  And  fome  days  thereafter,  when  it  was 
propofed  to  infpect  the  dead  body,  fhe  Katharine  Nairn 
appeared  like  one  diffracted,  and  cried  out,  What  will 
/  do !  And  the  faid  Patrick  Ogilvie  being  advifed  of 
the  death  of  the  faid  Thomas  Ogilvie  his- brother,  to 
whom  he  is  heir,  in  cafe  the  faid  Katharine  Nairn  he 
not  with  child,  he  immediately  came  to  Eaftmiln, 
took  up  his  refidence  there,  and  gave  the'neceffary  or¬ 
ders  for  the  interment.  And  the  faid  Katharine  Nairn 
and  Patrick  Ogilvie,  having  been  apprehended  there 
and  committed  to  the  prifon  of  Forfar,  by  George 
Campbell,  Efq;  fheriff-fubflitute  of  that  county,  as 
guilty  of  the  murder  of  the  faid  Thomas  Ogilvie,  and 
examined  by  the  faid  iiieriff  fubftitute  upon  the  four¬ 
teenth  and  fifteenth  days  of  June  lafl,  did  each  emit 
two  feveral  declarations,  which  were  fubfcribed  by  each 
of  them,  and  by  the  faid  fheriff-fubflitute ;  which  de¬ 
clarations  are  to  be  ufed  in  evidence  agauifl  them 
upon  their  trial,  and  fhall  be  lodged  in  the  hands  of 
the  clerk  of  the  faid  Court  of  Judiciary,  that  they 
may  have  accefs  to  fee  the  fame  ;  And  another  exa«*. 
mination  of  the  faid  Patrick  Ogilvie,  taken  before 
James  Balfour,  Efq  ;  She  riff  - fubfiitute  of  the  county 
of  Edinburgh,  upon  the  twenty-fecond  day  of  the 
faid  month  of  June  lafl,  and  fubfcribed  by  them  and 
the  raid  James  Balfour ;  and  alfo  an  examination  of 
the  laid  Katharine  .Nairn,  taken  before  the  faid  James 

Balfour, 
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Balfour,  upon  the  twenty-fourth  day  of  the  hud 
month  of  June  laft,  and  fubfcribed  by  him,  will  like- 
wife  be  produced  in  evidence  again  ft  them  in  the  courfe 
of  their  trial,  and  will  in  like  manner  be  lodged  in 
the  hands  of  the  clerk  of  the  faid  Court  of  Julticiarys 
that  they  may  have  accefs  to  fee  the  fame.  AT  LEAST, 
at  the  tirry;  and  place  aforefaid,  the  faid  Thomas  Ogil* 
vie  was  murdered  or  died. by  poifon,  wilfully  admini- 
ftrated  to  him;  and  of  which  murder  or  -poifoning 
the  faid  Katharine  Nairn  and  Patrick  Ogilvie,  and 
each  of  them,  or  one  or  other  of  them,  are  guilty 
actors,  or  art  and  part,  ALL  WHICH,  or  part 
thereof,  or  that  they  were  guilty  of  the  crime  of 
inceft  above  charged  againft  them,  being  found  proven 
by  the  verdi  <d  of  an  allize  before  the  Lords  Jndice- 
General,  Juftice- Clerk,  and  Commiffioners  of  Judici¬ 
ary,  they,  and  each  of  them,  ought  to  be  punifhed 
with  "the  pains  of  law,  to  the  terror  of  others  from 
committing  the  like  in  time  coming. 

THOMAS  MILLER, 

LIST  of  ASSIZE, 

Sir  James  Clerk  of  Pennycuick 
Sir  Alexander  Gibfon  of  Pentland 
Sir  Robert  Morton  of  Gogar 
Thomas  Trotter  of  Morton  hall 
5  George  Warrander  of  Rruntsfieid 
John  Howiefon  of  Brae  head 
John  Borthwick  of  Cruikfton 
James  Forred  of  Commifton- 
Alexander  Muirhead  of  LinhOufe 
10  Hugh.  Dairymple  of  Fordel 
John  Wightman  of  Maul  die 
John  Chridieof  Baberton 
Adam  Cunningham  of  Bonny touii 
Thomas  Brown  of  Braid 
15  Alexander  Sheriff  of  Craiglekh 
Janies  Finlay' of  Wallyford 
Alexander  Gibfon  of  Cliftonhail 
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James  Linn  of  Gorgie'  ' 

Sir  Robert  Dalziell  of  Binns 
20  1  horn  as  Sharp,  younger  of  Houfto»> 

Robert  Ramfay  of  Blackraig  /  , 

John  Paterfon  of  Kirkton 
David  Dundas,  younger  of  Newhalls 
James  Dallas,  younger  of  Parklie  ' 

25  Henry  Cochran  younger  of  Barbachlaw 
Sir  George  Suttie  of  Balgonie 
Sir  John  Hall  of  Dunglafs 
Sir  John  Sinclair  of  Stevenfon 
John  Henderfon  of  Lifron 

30  William  Hay  of  Lawfield  1. 

Charles  Hay  of  Hopes 
Richard  Newton  oi  Newton 
James  Hume  of  Gemmelfhieils 
Alexander  Wedderburn  of  St  Germains 
35  William  Ramfay  of  Prefton 
Oliver  Colt  of  Auldham 
John  Forreft  fenior,  merchant  in  Edinburgh 
William  Callander  merchant  there 
Ralph  Dundas  merchant  there 
40  John  Fordyce  merchant  there 
Daniel  Setom  merchant  there. 

George  Chalmers  merchant  there 
William  Ramfay  merchant  there 
Gavin  Hamilton  bookfeller  there 
45  Archibald  Wallace  merchant  there. 

G1LB.  ELLIOT. 

ALEX.  BOSWELL. 

AND.  PRINGLE. 

GEO.  BROW  N. 

LIST  of  WITNESSES. 

*  The  witneffes  To  marked  were  examined  for 

the  Profccutor. 

1  *  George  Spalding  of  Glenkilrief 

2  Bethia  Nairn  his  i'pouie 

3  *  Andrew 
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3  *  Andrew  Stewart  merchant  in  Alyth 

4  Martha  Ogilvie  his  fpoufe 

5  *  James  Carnegie  furgeon  in  Brechin 

6  *  Gilbert  Ramfay  furgeon  in  Coupar  of  Angus 

7  *  Peter  Meik  furgeon  in  Alyth 

8  *  Dr  John  Ogilvie  phyfician  in  Forfar 

9  #  Lieuienant  George  Campbell  late  of^ the  89th  re* 

giment  of  foot 

10  #  Patrick  Dickfon  merchant  in  Brechin 
j  1  The  Reverend  Mr  Thomas  Majfon  minifter  of  de¬ 
ny  11  a 

12  Katharine  Grucr  relicft  of  M'Kenzie, 

late  fervant  in  Eaftmiln 

13  *  James  M'Kenzie  feffion-clerk  of  Glenylla 

14  Jajnes  Rattray  of  Kirkhillocks 

15  Anne  Robert fon  his  fpotn'e 

16  William  Clark  of  Holemerry,  one  of  the  el  Jers  of 

the  parifh  of  Glenylla 

17  *  Elijah eth  Sturrock  late  fervant  to  the  deceafed 

Thomas  Ogilvie  of  Eaftmiln 

18  #  Anne  Sanrpfon  late  fervant  to  the  fa  id  deceafed 

Thomas  Ogilvie  of  Eaftmiln 

19  #  Alexander  Lindfay  late-  fervant  to  the  laid  de¬ 

ceafed  Thomas  Ogilvie  of  Eaftmiln 

20  *  Katharine  Campbell  late  fervant  to  the  faid  de¬ 

ceafed  Thomas  Ogilvie  of  Eaftmiln 
2\  John  Guthrie  in  Dalnakebock,  late  lervant  to  the 
faid  deceafed  Thomas  Ogilvie  of  Eaftmiln 
2  2  Anne  Robertfon  late  fervant  to  the  faid  deceafed 
Thomas  Ogilvie  of  Eaftmiln 

23  John  Rattray  fervant  to  John  Robertfon  of  Cray 

24  Margaret  Downie  fervant  to  William  Ker  writer 

in  Forfar 

25  Jean  Low  fervant  to  William  Gorty  taylor  in  For¬ 

far 

26  *  Anne  Clark  daughter  to  the  deceafed  Allan  Clark 

officer  of  excife 

27  *  George  Campbell  of  Carfegownie,  Efq; 

28  *  Mr  John  U  rc  fieri  ft'  clerk  of  Forfar 

39  Patrick  Orr  writer  in  Forfar  .  . 


30  Fergus 
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50  Fergus  Fergufone  refidenter  in  Kirkton  of  Gienyila 
31  Margaret  Rait  his  fpoufe 

3  2  William  Shaw  refidenter  at  Little  Forter  in  the  pa¬ 
ri  lh  of  Glenylla 

33  *  John  Gil  loch  wright  in  Dalnakebock 

34  *  Mr  James  Balfour  of  Pilrig,  advocate,  fberiff- 

fubftitute  of  Edinburgh 
3  3  #  William  Dunbar  writer  in  Edinburgh 

36  William  Campbell  writer  in  Edinburgh 

37  James  M'Niccol  in  Newton  of  Glenylla 

38  John  Hall  portioner  in  Achlilh 

39  *  James  Millam  tackfman  of  the  Eaftmiln  of 

Glenylla 

40  James  Dougal  furgeon  In  Kirriemuir 

41  Mr  Laurence  Brown  minider  at  Lintrethaiv 

42  Andrew  Murifon  one  of  the  macers  of  Judiciary 

43  Charles  Copland  meflenger  in  Edinburgh  . 

44  *  David  Rattray  younger  in  Cammock  in  the  pa¬ 

ri  fli  of  Gleiiylla 

43  •  John  Lamar  in  Craigendeach  in  the  Paid  panfh 

46  Alexander  Barnet  in  Cammock  in  the  faid  pariih 

47  Helen  Murray  fpoufe  to  the  faid  Alexander  Barnet 

48  *  James  Barnet  fon  to  the  faid  Alexander  Bar- 

net  ' 

49  Alexander  Reid  writer  in  Edinburgh 

50  David  Spalding  of  Whitehoufe 

51  Alexander  Reid  tenant  in  Ennoch  in  Glenkilrie 

52  John  Tudhope  refidenter  at  Guardwell  in  the  parifh 

of  Liberton 

53  Ifobel  Farquharfon  his  fpoufe 

j4  Tudhope  relift  of  Knight, 

and  daughter  to  the  faid  John  Tudhope,  reli- 
denter  near  Dean 

55  Mrs  Dallas  fpoufe  to  Gibb 

coachmader  in  Canongate 

56  Dr  Wtllian  Cullen  phyfician  in  Edinburgh 
$7  James  Rujfel  furgeon  in  Edinburgh 

58  *  Robert  Smith  furgeon  in  Edinburgh 

59  James  Rae  furgeou  in  Edinburgh 

60  William  Forrcjhr  or  Frojler  tenant  in  Eadmiln 

6 1  John 
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6 1  John  Turnbull  writer  in  Edinburgh 

6 2  John  Stewart  writer  in  Edinburgh 

63  Ifobel  McKenzie  relid  of  the  deceafed  Thomas  O- 

gilvie  of  Eaftmiln,  and  mother  to  the  deceafed 
Thomas  Ogilvie  lad  of  Eaftmiln 

6 4  Dr  John  Rutherford  phyfician  in  Edinburgh 

LIST  of  the  Writings  and  other  particulars 
to  be  adduced  in  evidence. 

The  bottle  of  laudanum  mert^oned  in  the  indidment 
'I  he  declarations  therein  mentioned 
The  letter  therein  mentioned 

A  letter  from  Katharine  Nairn  the  pannel  to  the  de¬ 
ceafed  Thomas  Ogilvie,  dated,  Glenkilry , 

Weenfday 

A  letter  from  Katharine  Nairn  the  pannel  to  the  faid 
'Thomas  Ogilvie,  dated,  Glenkilries ,  Jnny 
4. th  1765 

The  laid  Indictment  being  read  over  to  the  pan- 
nels  in  open  court;  and'  they  being  feverally  afked. 
What  they  had  to  fay  againft  the  fame  ?  they  an- 
fvyered.  They  were  not  guilty. 

Procurators  for  the  Profecutor. 

Thomas  Miller  of  Barfkimming,  Efq;  his  Majefty’s 
Advocate,  for  his  Majefty’s  intereft. 

Mr  James  Montgomery  Advocate,  hisf  Majefty’s  Sol-. 
.  lieitor. 

Sir  David  Dalrymple  Advocate. 

Mr  Patrick  Murray  Advocate. 

Mr  David  Kennedy  Advocate. 

/  P rocurators  in  Defence. 

Mr  Alexander  Lockhart  Advocate. 

Mr  David  Graeme  Advocate 
Mr  David  Rae  Advocate. 

Mr  Andrew  Crolbie  Advocate. 

Mr  Henry  Dundas  Advocate. 
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THjsbAs,  tor  Katharine  Nairn  the  pannel,  're¬ 
stated  the  figned  Defences;  and  reprcfe/iteti,  That,  in 
1764,  the  now  deceafed  Thomas  Ogilvie  of  Ea  firm  In, 
a  gentleman  rather  advanced  in  years,  of  a  tender 
conftitution,  and  polfdfed  of  a  very  fmall  fortune, 
made  his  addrefles  to  this  unfortunate  panne),  (then 
fcarce  -nineteen  -years  of  age),  in  propofals  of  mar¬ 
riages  which,  contrary  to  the  opinion  of  his  friends, 
by  reafon  of  the  fmallnefs  of  his  fortune,  fhe  accepted 
ot  from  principles  of  pure  love  and  affe&ion  :  and  the 
marriage  being  accordingly  celebrated  in  the  begin¬ 
ning  of  January  laif  1765,  was  diffolved,  by  Mr  O, 
gilvie's  death,  upon  the  6th  of  June  laft ;  when  the 
at  Feet  ions  fhe  had  conceived  for  her  hufband  can  fcarce 
be  iuppoied  to  have  had  time  to  cool  or  fubiide, 

Notwithftanding  of  which,  it  is  her  now  very  fin* 
•gular  misfortune  to  be  indicted  and  accufed,  at  the 
initance  of  his  Majefty’s  Advocate,  upon  the  informa¬ 
tion  of  Alexander  Ogilvie,  her  hu  (band's  youngeft 
brother,  as  guilty  of  two  of  the  molt  enormous  crimes 
known  in  the  law  :  ift,  The  crime  of  inceft,  which 
Ihe  is  charged  to  have  committed  with  Lieutenant 
Patrick  Ogilvie,  her  hufband’sjmmediate  younger  bro¬ 
ther;  2 dly.  The  crime  of  murder,  committed  upon  the 
perfon  of  her  faid  luifband,  by  poifoo  adminiitred  to 
him. 

Her  parents,  education,  age,  fex,  chara&er,  and 
behaviour,  in  that  flage  of  life  previous  to  her  mar¬ 
riage,  when  female  paflions  are  molt  powerful  and  pre-  , 
dominant,  which  the  flatters  herlelf  will  be  attelled 
by  perfons  of  the  greateft  honour  and  probity,  ren¬ 
der  it  highly  m credible,  that  any  perfon,  not  bar- 
dened  and  inured  to  every  fpecies  of  wickednefs,  loft 
and  abandoned  to  every  principle  of  virtue,  fhould  at 
once  plunge  into  crimes  of  fo  deep  a  dye. 

Confcious  of  her  innocence^,  fhe  wifhes  for  nothing 
more  ardently  than  a  fair  and  impartial  trial,  as  tiie 
only  means  of  reparation  that  can  be  made  to  her 
injured  character,  fo  much  traduced  ;  and  which;  in 
the  event,  fhe  is  hopeful,  will  appear  to  be  the  ref  lift 
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of  the  mod  inveterate  rancour,  hatred,  and  deadly 
malice,  conceived  againfl  her  by  one  of  her  own  lex, 
a  perlon  of  mod;  flagitious  life,  and  abandoned  cha¬ 
racter  ;  and  who,  fhe  is  now  told,  is  the  principal  evi¬ 
dence  meant  to  be  ufed  againfl  her. 

Since  her  imprifonment,  no  endeavours  have  been 
fpared  to  imprefs  the  public  with  fentiments  of  her 
guilt,  by  publication  of  many  f.alfe,  malicious,  and 
wicked  reports,  inutiflrioufly  propagated  to  the  preju¬ 
dice  of  her  general  character. 

But  fhe  rejoices  in  the  appeal  fhe  will  foon  be  able 
to  make  to  the  world,  to  her  judges  and  jury,  to  vindi¬ 
cate  her  from  the  charge  of  thole  horrid  ciimes  with 
which  'fhe  ftands  now  arraigned.  At  the  fame  time, 
ns  (he  cannot  know  v’hat  falfe  evidence  may  be  pro¬ 
duced  againfl  her,  felf-prefervation  requires,  that  fhe 
fhould  not  pafs  over  any  material  objection  to  the  form 
of  this  indictment. 

And,  in  that  view,  fhe  objects  to  that  article  of  the 
indictment  which  charges  the  crime  of  mceft,  faid  to 
have  been  committed  in  one  or  other  of  the  rooms  of  the 
louje  of  E  af  mi  In,  and  out-houfes  adjacent  thereto ,  at  dif 
ferent  times ,  in  January ,  February ,  March ,  April , 
May,  and  Junei  all  laji  pafl,  and  before  the  12th  day 
of  that  laft  month;  that  is,  in  other  words,  from  the 
day  of  her  marriage  till  the  flxth  day  alter  her  hul- 
band’-s  death. 

She  takes  no  exception  to  the  generality  of  the  places 
charged  where  this  crime  fliould  have  been  commit¬ 
ted,  %/s.  “in  one  or  other  of  the  rooms  of  the 
«•  houfe  of  Eaftmijn,  and  out-houfes  adjacent  there* 
XO'f  though  fhe  is  adviled,  that  alter  fo  lull  a  pre¬ 
cognition  as  fhe  is  told  has  been  taken,  by  exami¬ 
nation  upon  oath  of  every  perfon  that  could  be  fup- 
pofed  to  have  the  leaft  knowledge  in  thefe  matters, 
at  which  none  were  allowed  to  be  prelent  upon  her  part, 
the  places  where  this  fuppofed  crime  is  laid  to  have 
been  fo  frequently  repeated  fliould  have  been  lpecial- 
ay  condefcended  upon,  and  deferibed.  But  fhe  is  ad¬ 
viled,  and  humbly  fubmits  it  to  the  conflderation  of  her 

honourable 
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honourable  judges,  and  the  impartial  world,  that  a 
moil  unbecoming  and  improper  latitude  has  been  ta¬ 
ken,  in  charging  the  time  ot  the  cornmilfion  oi  this 
fuppofed  offence,  comprehending  the  whole  lpace,  e- 
very  hour,  day,  week,  and  month,  from  the  period  of 
her  marriage,  to  her  hufband’s  death,  and  even  while 
he  was  lying  a  corpfe,  before  his  interment  on  the  i2tn 
of  June. 

The  disadvantages  to  which  (lie  muft  neceffarily  be 
expofed,  in  making  her  defences  againlt  fo  general  a  * 
charge,  are  too  obvious  to  need  iliullrationg  and  there- 
_  fore  ihe  does  humbly  infill,  that  this  branch  of  the  in* 
di&ment  cannot  be  fuftained,  or  admitted  to  proof. 

But  if,  contrary  to  expectation,  the  lame  lhall  be 
fuftained,  (he  propofes,  by  undeniable  evidence,  to 
traverfe  and  redargue  every  material  circumftance 
charged  in  the  indictment,  as  well  with  regard  to  this 
as  the  other  crime  with  which  fhe  is  accufed  ;  and, 
without  departing  from  any  other  defences  which  may 
occur  to  her  counfel,  the  great  lines  of  thole  faCts 
which  Ihe  propofes  to  prove,  will  be  thefe  following. 

i/?.  That  fhe  accepted  of  Mr  Ogilvie  for  her  luii- 
band,  contrary  to  the  opinion  of  her  friends,  out  of 
pure  love  and  affeCtion  :  That  Mr  Ogilvie,  before  his 
marriage,  was^,  and  continued  thereafter,  fo  long  as  he 
lived,  to  be  of  a  tender  constitution  :  1  hat  he  had  re¬ 
peated  and  violent  attacks  of  internal  difordeis,  cho¬ 
lic  pains,  convulfions  in  his  bowel,  &c.  in  fo  much 
that  he  was  not  only  looked  upon  to  be  in  a  dan¬ 
gerous  way,  but  having  had  lome  violent  attacks  re¬ 
cently  before  his  aCtual  death,  gave  himfelf  up  for 
loft;  and  both  the  day  and  the  night  before  he  actu¬ 
ally  died,  had  fuch  violent  returns  of  thefe  diforders, 
that  he  thought  himfelf  dying,  and  refoived  to  have 
fent  for  a  phyfician  at  many  miles  diltance. 

2 d,  That  the  pannel  herielf,  foon  after  her  marri 
age,  did  likewife  fall  into  a  bad  hate  of  health,  co- 
ftive  in  her  body,  and  reftlefs  in  the  night,  which  ob¬ 
liged  her  frequently  to  take  fmall  doles  of  falts  and 
laudanum. 

I  B  2  id,  That 
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id,  That  Lieutenant  Patrick  Ogilvie,  her  hufBandV 
younger  brother,  the  fuppofed  affociate  in  the  crimes, 
charged,  having  returned  from  the  Tail  Indies,  bro¬ 
ken  and  I  hilt  te  red  in  his  conflitution,  much  about  the 
time  of  the  pannei’s  marriage,  came  to  pay  his  firlh 
vilit  to  his  brother,  and  for  fome  time  had  his  principal 
reiidence  in  his  brother’s  houfe  ;  whereby,  and  by 
means  of  his  near  relation,  he  diftinguifhed  a  becoming, 
fliendfhip  and  intimacy  with  the  pannel,  his  filter -in' 
.law. 

qtk,  That  the  pannel  having  inadvertently  allow¬ 
ed  lierfelf  to  run  Ihort  of  the  laks  and  laudanum  Ihet 
ufed  tm  take,  and  having  occalionaily  mentioned  this 
in  the  hearing  ol  Lieutenant  Ogilvie,  he  told  her,,  that 
as  thei'e  were  medicines  which  he  himfelf  had  been  ad~ 
vifed  to  life,  he  had  brought  home  in  his  cheit,  a  fmaill 
quantity  ot  laudanum,  and  a  parcel  of.  fairs,'  of  the.' 
very  belt  quality ;  and  that,  if  lhe  pleafed,  he  would’ 
fend  her  a  fmall  phial  of  the  laudanum,  and  a  few 
dofes  of  l'aits,  how  foon  his  cheit,  in  which  they  werer 
ihould  arrive  from  Dundee.  She  accepted  of  the  of¬ 
fer  ;  and  did  accordingly,  fome  time  after,  receive 
from  him,  by  the  hands  of  Andrew  Stewart,  brother- 
in-law  to  Eaitmiln,  who  came  to  Eaftmiln  on  an  occa- 
bonal  vilit,  a  fmall  phial  of  laudanum,  and  two  dofes 
of  falts  ;  and  which  are  fuppofed  to  be  the  particulars 
alluded  to  in  this  indictment, ,  as  the  dofes  of  poifon 
raid  to  be  lecretly  conveyed  to  the  pannel. 

5 th,  I  hat  Alexander  Ogilvie,  the  younger  brother 
of  her  huiband,  had,  about  the  beginning  of  this 
year  1 7 65 ,  intermarried  with  a  woman  of  the  lowdl 
rawk,  the  daughter  of  a  common  porter  in  Edinburgh, 
which  gave  great  offence  to  his  two  brothers;  and  the 
pannel  does  not  doubt,  but  lhe  might,  upon  occalion 
thereoi,  have  expreffed  her  fenfe  and  feeling  of  the 
reproach  thereby  brought  upon  their  family.  Of 
which  the  laid  Alexander  Ogilvie  having  got  intelli¬ 
gence,  this,  joined  with  the  difappointment  in  the  ex¬ 
pectation  he  had  conceived  of  the  fucceflion  to  his  bro¬ 
ther’s  ellaie,  he  from  thenceforward  entertained  a 

moil 


[  a«  ] 

mod  groundlefs  rfcfentment  againft  the  panucfrtire.  in¬ 
nocent  faille  of  that  difappointment ;  and  took  every 
occalion  to  publiih  the  molt  fcandaious  falfehoods,  cal¬ 
culated  to  create  a  miiunderihmding  between  her  and 
her  hufband. 

6//;,  That  for  fome  time  before  the  faid  Alexander 
Ogilvie’s  marriage,  he  had  cohabited,  in  a  moll  un¬ 
becoming  manner,  with  Anne  Clark,  a  coufin-ger- 
man  of  the  familyj  a  woman  of  the  moil  infamous 
character,  and  who,  for  a  courfe  of  years,  had  lived 
as  a  common  fervant  maid,  in  one.  of  the  tflotl  no¬ 
torious  Hews  or  lewd  houles  in  Edinburgh,  and  other 
houfes  of  bad  fame,  till  at  length  Ihe  took  up  her.re- 
fidence  with  the  faid  Alexander  Ogilvie. 

*]tb>  Anne  Clark’s  relation  to  Mr  Ogilvie’s  family 
furnifhed  Alexander  Ogilvie  with  a  pretence  of  fend¬ 
ing  her  over  to  Eallmiln,  to  pals  lome  weeks  there, 
and  to  endeavour;  by  every  poflible  means,  to  bring 
about  a  reconcilement  between  Mr  Ogilvie  and  his 
brother  Alexander,  In  this  view,  Ihe  attached  herfelf 
at  firll  to  the  pannel,  thinking  by  her  means  to  have 
fome  influence  with  Mr  Ogilvie  himfelf;  till  at  length, 
finding  they  were  both  equally  averi'e  to  have  any  further 
correipondence,  either  with  Alexander  or  his  wile,  Ihe 
fell  to  work  in  another  way  ;  quarrelled  with  the  pan¬ 
nel  ;  made  her  court  to  Mr  Ogilvie;  and,  firft  by 
dark  infmuations,  thereafter  more  explicitly,  endea¬ 
voured  to  inltill  into  Mr  Ogilvie’s  mind  fufpicions  of 
the  pannel’s  virtue,  and  of  a  criminal  intimacy  be¬ 
tween  his  brother  the  Lieutenant  and  her ;  and  that 
they  had  even  gone  the  length  to  form  a  fcheme  to 
deprive  him  of  his  life,  by  poifon  or  othervvife;.  and 
thel'e  her  pretended  fufpicions  fhe  communicated  to 
the  good  old  lady  Mr  Ogilvie’s  mother:  the  tendency 
of  all  which  was,  to  operate  a  mifunderftanding  and 
feparation  betwixt  Mr  Ogilvie  and  the  pannel. 

8/A,  This  diabolical  contrivance  happened  un¬ 
luckily,  in  point  of  time,  to  coincide  with  lome  dif¬ 
ferences  that  had  arifen  between  Mr  Ogilvie,  and  his 
brother  the  Lieutenant,  in  fettling  accounts  about 

B  2  money- 
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money-matters ;  which  having  at  length  produced 
high  words,  and  put  both  brothers  in  a  paffion,  Lieu¬ 
tenant  Ogilvie  declared  he  would  hay  no  longer  in  a 
houie  where  he  had  been  fo  uled ;  and  waspreparing 
to  leave  it  diretfly,  when  Mr  Ogilvie,  giving  way  to 
his  pad! on,  gave  the  parting  blow,  by  acquainting  the 
Lieutenant  of  the  information  he  had  received  of  his 
familiarity  with  the  pannel,  his  fifter-in-law;  by  which 
Lieutenant  Ogilvie  juft) y  enraged,  having  peremptori¬ 
ly -'in  lifted  to  know  his  author,  Anne  Clark  came  at 
lail  to  be  fufpedted  as  the  author  and  propagator  of 
this  wicked  and  malicious  ftory ;  and  what  afterwards 
happened,  too  fully  juftified  the  fufpicion. 

yth,  Lieutenant  Ogilvie  immediately  left  the  houfei 
Mr  Ogdvie  foon  cooled,  and  became  fenfible  of  the 
folly  of  his  proceedings,  and  of  the  injury  he  had  done, 
both  to  his  wile  and  brother  ;  as  io  abrupt  a  repara¬ 
tion  could  not  fail  to  put  them  in  the  mouth  of  the 
world.  He  therefore  wrote  to  his  brother  the  Lieu¬ 
tenant,  pr effing  him  moft  anxioufly  to  return  to  the 
family  r  the  pannel,  as  far  as  decency  would  permit, 

'  joined  in  the  fame  reqneft. 

"jo th,  At  this  unlucky  period  was  Mr  Ogilvie  feized 
with  a  return  of  one  oi  thole  violent  diforde^s  in  his 
bowels  and  ftomach.  He  had  been  almoft  dead  the 
day  before  ;  he  relapfed  at  night,  complained  much, 
thought  himfelf  a-dyrng,  continued  ill  ali  night;  find¬ 
ing  him felf  eafier,  arofe  in  the  morning  as  ufual ;  a- 
gain  turning  bad,  returned  to  bed,  where  he  took  a 
bov/1  of  warm  tea  and  bifcuit  ;  after  which  he  made 
another  effort,  got  up,  put  on  his  cloaths,  went  a- 
broad  to  take  the  air,  relapfed,  fell  a  vomiting,  threw 
up  a  deal  of  bile,  and  expired  about  twelve  that  night. 

ntb\  The  pannel’s  behaviour  upon  that  melancholy 
occaiion  was  decent  and  becoming,  expreffive  of  the 
real  furrow  and  grief  fhe  felt.  1  he  tale  that  is  told 
of  her  having  adminiltred  the  poiion  in  a  bowl  of  tea 
that  morning,  will  be  dilproved  in  the  ftrongeft  man-* 
ner.  She  had  none  to  adminifter ;  and  every  circum- 

ftance,  as  it  is  e-xpefted  io  come  out  on  proof,  will 

fhew, 
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fcew,  that  Hie  had  it  not  in  her  power  fo  to  have  done, 
had  the  intended  it;  and  that  defafio  none  was  admr- 
niftered.  > 

)  2tk,  Mr  Ogilvie’s  corpfe  remained  unmterred  un¬ 
til  the  nth.  k  was  viewed  by  phyficians  and  fur- 
geons  of  character  and  (kill :  the  appearances  were 
nothing  but  what  is  ufual  in  natural  diftempers  pro~ 
ceeding  from  various  internal  caufes.  A  dilfedion  of 
the  body  would  eafily  have  ftiown  whether  there  had 
been  poifon  in  the  cafe  or  not ;  and  it  was  the  duty  of 
Alexander  Ogilvie  the  informer,  who  had  come  to  the 
houfe,  and  (topped  interment  for  one  day  upon  this 
very  fufpieion,  to  have  caufed  the  body  to  be  laid  o- 
pen.  This  was  not  done  ;  whereby  the  infallible 
means  were  loft  of  detecting  the  crime,  if  any  was 
committed,  and  this  unhappy  pannel  was  deprived  of 
the  only  infallible  means  of  proving  her  innocence, . 

Thefe  are  the  great  lines  of  principal  fads  whiclr 
the  pannel  propofes  to  prove :  many  others  to  the  fame 
tendency,  will,  it  is  expeded,  come  out  in  leading  the 
proof ;  and,  (lie  flatters  herfelf,  that  thefe,  with  an 
intelligent  jury,  will  be  effedual  to  deted  the  falfehood 
of  this  accufation,  and  to  vindicate  the  charader  and 
innocence  of  an  unfortunate  young  woman,  whofe 
prelent  ftate,  feveral  months  gone  with  child,  renders 
her  a  very  improper  objed  to  undergo  a  trial  of  this 
nature;  which,  from  the  accumulation  of  tw7o  capital 
crimes  in  one  indidment,  and  the  great  number  of 
cvitnelfes  given  out  in  lift,  belides  thole  to  be  adduced 
for  her  exculpation,  mult  draw  out  to  an  immoderate 
length. 

Cro  s  b  i  e,  -for  Lieutenant  Patrick  Ogil* 
vie,  pannel,  Repeated  his  figned  Defences;  and 
prefented ,  That  the  faid  Lieutenant  Patrick  Ogilvie 
having  obtained  a  commiflion  in  the  regiment,  he  be¬ 
haved  in  the  execution  thereof  in  a  proper  and  inof- 
fenflve  manner ;  and  being  ordered  along  with  his  re¬ 
giment  to  the  Eaft  Indies,  he  remained  there  till  his 
health  obliged  him  to  return  home ;  whea  be  came  to 
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the  houfe  of  Eaftmiln,  where  his  brother  re  Tided,  who 
was  then  about  to  be  married  to  Katharine  Nairn, 
the  other  pannel,  and  where  he  continued  for  Tome 
time  with  an  inoffen-five  charader,  fuitable  to  that 
which  he  had  maintained  in  the  regiment  in  which  he 
had  ferved,  of  which  there  are  many  officers  ready  to 
atteft  the  charader  he  held. 

About  the  time  that  the  pannel  Patrick  Ogilvie  re¬ 
turned  home,  and  about  the  fame  time  that  the  de¬ 
fund  Thomas  Ogilvie  of  Eaftmiln  was  married  to  Ka¬ 
tharine  Nairn,  Alexander  Ogilvie,  the  third  and 
youngeft  brother  of  the  family,  married  the  daughter 
of  one  Pattray  a  porter,  a  perfon  greatly  inferior  in 
rank  to  himfeif ;  and  his  relations,  and  immediate 
connedions,  highly  dilapproved  of  the  match,  and 
alienated  themselves  from  him  on  that  account.  This 
marriage  happened  near  about  the  time  that  the  de- 
ceafed  Thomas  Ogilvie  was  married  to  the  pannel 
Katharine  Nairn. 

There  \vas  one  Anne  Clark,  who  was  related  to  the 
family  of  Eaftmiln  by  the  mother’s  fide.  This  wo* 
man  had  for  feveral  years  relided  as  a  fervant  in  a 
houfe  of  diflolute  reputation  in  Edinburgh,  and  which, 
as  a  houfe  of  bad  fame,  had  regularly  been  vifited 
by  the  conftables.  Some  months,  at  lead  weeks, 
however,  before  the  marriage  of  Alexander  Ogilvie, 
fhe  had  cohabited  vmh  him  in  the  fame  room,  and 
the  fame  houfe ;  and  after  his  marriage  Ihe  had  lived 
in  his  father-in-law’s  houfe.  In  confequ.ence  of  all 
which  it  may  be  prelumed  a  very  particular  intimacy 
had  arifeq  between  her  and  the  laid  Alexander  O- 
gilvie. 

The  friends  of  the  family  of  Eaftmiln  had  taken 
umbrage  at  the  marriage  of  Alexander  Ogilvie  with 
the  daughter  of  a  common  porter  ;  he  thought  it  ne* 
ceffiary,  therefore,  to  fend  fome  perfon  to  interpofe 
as  a  mediator  with  that  family;  and  the  perfon  he 
made  choice  of  was  Anne  Clark. 

Anne  Clark  was  accordingly  difpatchedto  the  houfe 
of  Eaftmiln*  She  was  received,  without  fufpicion,  as 
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a: relation  of  the  family;  and,  in  that  character,  with¬ 
out  inquiry  into  her  former  life  and  converfation,  fhe 
was  treated  as  an  equal,  and  a  gentlewoman. 

Such  was  the  pretext  of  fending  Anne  Clark  to  the 
houfe  of  Eaftmiln  :  fomething  deeper,  however,  feems 
to  have  been  intended.  The  deceafed  Thomas  Ogil- 
vic  of  Eaftmiln  had  for  many  years  been  fubjeCt  to 
confumptive  l'ymptoms ;  he  had  been  afflicted  with 
ulcers  in  his  bowels,  which  had  been  difcovered  at  the 
diftance  of  about  five  years  before  his  death ;  ever  af¬ 
ter  he  had  been  in  a  valetudinary  ftate  ;  and  there 
was  reafon  to  apprehend  he  would  not  be  long-lived; 
The  relations  of  Mrs  Ogiivie,  in  particular,  had  fftown, 
fbme  apprehenfions,  that  by  his  premature  death  the 
provifions  in  her  favour  might  be  rendered  ineffectual. 
The  pannel  Patrick  Ogiivie  was  alfo  in  a  bad  (late  of 
health  :  he  had  been  obliged  to  return  from  the  Eaft- 
Indies,  where  he  had  been- in  fervice  with  his  regiment, 
on  account  of  his  valetudinary  habit :  and  from  the 
fttuation  which  the  two  elder  brothers  were  then  in, 
there  is  the  greateft  reafon  to  believe,  that  Alexander 
Ogiivie  had  entertained  the  moft  fanguine  hopes  of 
-  fucceffion  to  the  eftate ;  which,  by  the  marriage  of 
Thomas,  and  the  return  of  Patrick  for  the  recovery 
of  his  health,  feemed  likely  to  be  disappointed. 

hat  iffue  fhoiild  not  be  procreated  between  Tho¬ 
mas  Ogiivie  and  Katharine  Nairn  his  wife,  and  that 
Patrick  Ogiivie  lhould  be  obliged  to  betake  himfelf  to 
thofe  inhofpitable  climates  which  he  had  left,  and 
whofe  inclemencies  had  well  nigh  already  put  an  end 
to  his  life,  feemed  defireable  objects  in  the  eyes  of  A- 
lexander  Ogiivie.  To  promote  eLiffenfion,  therefore, 
between  Thomas  Ogiivie  and  his  wife,  and  to  alienate 
the  mind  of  Patrick  Ogiivie  the  pannel  from  this 
country,  feemed  to  have  been  the  purpofe  for  which 
Anne  Clark  was  dilpatched  from  Edinburgh.  As  a* 
relation  of  the  family,  fhe  was  received  with  implicit 
confidence  at  Eaftmiln,  particularly  by  the  pannels, 
who  were  little  aware  what  a  fnare  was  prepared  for 
their  unguarded  confidence,-  •  ; 
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Mil's  Clark  had  but  a  fhort  time  refided  at  the  houfe 
of  Eaftmiln,  when  fhe  made  it  her  bulioefs  to  low 
dilTenfion  and  animofity  among  al!  the  members  of 
the  family,.  She  endeavoured  to  jnfpire  Mr  Ogiivie 
with  jealoufy  towards  his  wife,  and  diftrult  towards 
his  brother:  and  (he  was  but  too  fuccefsfiiJ  in  her  en¬ 
deavours;  Mi  Ogiivie,  a  fickly  man,  and  two  fufcep- 
tible  of  fuch impreflionsi  was  foon  mifled  by  the  art¬ 
ful  Mi fs  Clark  into  a  belief  of  what,  if  he  had  traded 
his  own  judgment,  he  could  never  have  fuppofed. 

The  period  which  was  cho.fen  to  iuiinuate  thefe 
jealoufies  was  remarkable,  k  The  pannel  Lieutenant 
Patrick  Ogiivie  had  fome  differences  with  his  elder 
brother,  concerning  his  patrimony  ;  for  a  difpute 
had  occurred  about  the  balance  of  a  bond  of  provifion 
relting  owing;  to  Patrick  Ogiivie.  Mil's  Clark  laid 
hold  of  that  opportunity  to  propagate  her  malicious 
aliedgeances  ;  and  in  the  heat  of  a  convention  which 
arole  concerning  the  balance  of  this  bond  of  provifion, 
and  what  Thomas  had  done  with  it  after  he  took  it 
up  from  the  cuftodier,  firlt  infinuated  his  apprehen- 
fion  of  an  improper  intercourfe  between  the  two  pan¬ 
els.  ;  '  ■  ,  ;  ■  .  /•  '  :■ 

To  minds  already  heated  by  a  difpute  concerning 
money  matters,  this  incident  ferved  to  add  greater 
warmth.  The  two  brothers  parted  with  fome  ani- 
niofity,  the  pannel  Patrick  declaring  his  intention  ne¬ 
ver  to  return  to  the  houfe  of  Eaftmiln. 

The  intention  of  the  pannel  was,  after  vifiting  his 
friends  in  the  country,  as  he  had  now  tolerably  re¬ 
covered  his  health,  to  return  to  his  military  fervice  in 
the  End  indies*,  hoping,  by  means  of  this,  to  avoid 
both  the  jealoufy  of  his  brother,  and  the  envy  of  his 
other  relations.  Though  often  folicited,  therefore, 
to  return  to  his  brothers  houfe,  he  kept  always  at  a 
didance.,  from  that  day  when  he  difeovered  the  firft 
fymptom  of  jealoufy. 

Mrs  Ogiivie,  the  other  pannel,  had  for  fome  time 
before  this  complained  of  bad  health  ;  and  particu¬ 
larly  (he  complained  of  want  of  deep  ;  on  account  of 

her 
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her  complaints  fhe  had  been  in  ufe  to- take  falts  and 
laudanum  as  medicines.  In  the  hearing  of  the  pan¬ 
ne!  I'fie  had  expreffed  her  defire  to  have  fome  of  thefe 
medicines  ;  and  as  he,  while  at  fea,  had  been  in  ufe 
to  take  both  on  account  of  his  bad  date  of  health, 
and  in  a  Ihort  time  expected  one  of  his  fea-chefts 
woijld  arrive,  in  which  he  had  a  quantity  of  both,  he 
profered  to  her  to  lend  her  fome  laudanum  and  falts 
as  foort  as  the  trunk  or  chert  they  were  in  fhould  be 
brought  to  the  country  :  and  fhe  told  him  fhe  would 
be  obliged  to  him  for  them,  as  they  were  fo  ill  to  be 
had  ol  a  proper  kind  in  that  remote  part  of  the  coun¬ 
try.  .  '  c 

.After  the  pannel  had  left  the  houfe  of  Eaftmiln  in 
the  manner  above  mentioned,  his  trunk  or  chert  came 


to  hand  :  it  was  brought  from  Dundee  by  Andrew 
Stewart  merchant  in  Alyth  to  his  houfe  ;  and  was,  in 
his  prefence,  in  the  public  Ihop,  opened  by  the  pan- 
ncl;  who  has  reafon  to  believe,  that  the  faid  Andrew 
Stewart  oblerved  both  the  lalts  and  laudanum  that 
were  therein.  But  the  quantity  of  laudanum  proving 
very  fmall,  as  a  great  part  of  it  had  been  ufed  during 
the  voyage,  the  pannel  found  himfelf  under  the  ne- 
ceffity  of  purchasing  a  fmall  quantity  of  laudanum, 
in  order  to  fend  as  much  as  was  requifite  to  Mrs  O- 
gilvie.  He  did  accordingly  buy  a  fmall  quantity  of 
laudanum  for  this  purpole;  which,  together  with 
what  he  already  had,  he  put  into  a  phial,  and  with 
two  doles  of  falts,  which,  in  the  prefence  of  Andrew 
Stewart,  he  took  out  of  the  chert  or  trunk  aforefaid, 
put  up,  and  lent  by  the  faid  Andrew  Stewart,  who 
was  going  on  an  occaftonal  vifit  to  fee  Eaftmiln  and 
Mrs  Ogilvie. 

\\  hat  fymptoms  attended  the  deceafed  Mr  Ogilvie’s 
laft  illnefs",  the  pannel,  not  having  been  at  the  houfe 
of  Eaftmiln,  cannot,  from  his  perfonal  knowledge, 
pretend  to  lay.  As  far  as  he  has  been  able  to  -inform 
himfelf,  however,  he  cannot  difcover,  that  there  is 
the  leart  evidence  that  he  died  by  poifon.  Nor  did 
the  pannel,  on  any  occafion,  pretend  to  hinder  a  dii- 
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fection  of  the  body,  or  any  other  mean  of  d recovery, 
whether  the  defunct  had  died  of  poifon  or  not.  On 
the  contrary,  lie  urged  and  infilled,  that  fuch  trial 
fhould  be  made.  And  he  having  lent  for  a  furgeon  to 
infpedl  and  open  the  body,  the  perfen  whom  he  had 
difpatched  exprefs  for  that  purpoie,  was  privately 
flopped  by  Alexander  Ogilvie,  the  younger  brother, 
who  is  the  perfon  on  whole  ‘figned  information  he  was 
originally  committedto  prifon^ 

Such  are  the  material  fadls  which  the  pannel  appre¬ 
hends  he  is  called  on  to  explain,  in  vindication  of  his 
good  fame :  and  to  thefe  facts  he  fuhjoins  the  follow* 
ing  defence,  in  terms  of  the  flatute. 

i J},  That  the  libel  contains  a  cumulatio  aCtionuw  in 
criminalibus  ;  which  is  reprobated  in  law. 

2 d/y,  That  fo  far  as  relates  to  the  inc'eft,  the  libel 
is  utterly  vague  and  inconclufive,  being  deftilute  of  all 
circumftances  of  lime  or  place,  or  other  requisites 
that  can  enable  the  pannel  to  make  a  pointed  defence-:,- 
and  therefore  ought  not  to  pafs  to  the  knowledge  of 
an  aflize. 

3 dly,  The  libel,  as  far  as  -refpe&s  the  crime  of 
poifoningis  utterly  irrelevant  quoad  this  pannel  . 

Lockhart,  for  Katharine  Nairn, 

Rae,  for  Patrick  Ogilvie, 

Adhering  to  the  defences  feverally  proponed  for 
them,  reprefented ,  That  the  indidlment  charges  the 
pannels  with  incefl  committed  betwixt  them,  in  the 
months  of  January  and  June,  and  interveening  months, 
and  before  the  12th  day  of  the  faid  month  of  June  : 
That  the  faid  Katharine  Nairn,  and  the  deceafed  Tho¬ 
mas  Ogilvie  were  not  married  till  the  3C'th  day  of  the 
the  faid  month  of  January ;  and  to  inflrufl  that,  pro¬ 
duces  and  oppones  their  contradl  of  marriage,  dated 
the  29th  of  January,  and  they  were  married  the 
fubfequent  day.  And  therefore  contended,  That  as 
to  the  month  of  January,  the  indidlment  could  not  go 
to  proof,  farther  than  as  to  thelalf  day  of  that  month. 

2 dly>  As  the  deceafed  Thomas  Ogilvie  died  on  the 
5th  of  June,  the  time  interveening  betwixt  that  and 
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the  1 2th,  were  equally  irrelevant,  as  incefl  could  not 
be  committed  with  the  widow  after  the  death  of  the 
hufband,  at  lead  to  infer  the  pains  of  law,  which,  in 
our  practice,  are  generally  meant  the  pains  of  death. 

Sir  David  Dalrymple  for  the  Profecutor,  cmfwer- 
edy  That  cumulatio  aftionum  criminalium ,  is  efta- 
bliflied  in  the  practice  of  the  Judiciary  Court;  and  in 
this  cafe  is  particularly  neceffary  and  proper.  That 
it  is  edablifhed  in  the  practice  of  the  Judiciary  Court, 
is  evident  by  the  following  examples,  fele&ed  from 
many  of  the  lame  nature  which  occur  in  the  Books  of 
Adjournal. 

1 6th  February  1580.  Andrew  Glencorfe  indicted 
for  poilbning  his  wife,  and  for  inced  with  his  wife’s 
mother. 

6th  September  1610  William  Douglas  of  Lincluden, 
daughter  and  treafonable  theft,  being  a  landed  man. 

30th  March  1638.  Ifobei  Kailtie,  notour  adulte¬ 
ry,  and  murdering  two  children  born  of  the  adulterous 
intercourfe. 

30th  March  1638.  Andrew  Harvie,  art  and  part 
of  the  murder  of  Ifobei  Dalgleifli,  and  of  adultery 
with  Helen  Stevenfon. 

27th  July  1642.  Margaret  Cuningham,  adultery 
and  murder  of  the  child  born  in  the  adultery. 

1 2th  March  1645,  John  Gordon,  bigamy,  adul- 

terv,  and  theft. 

«■  *  • 

28th  March  1646.  Margaret  T  horn  Ion  adultery 
and  forgery. 

20th  December  1649.  James  Wilfon,  inced  with  his 
wife’s  daughter,  and  adultery  with  another  woman. 

21ft  April  1664.  J°dn  Swinton  and  Janet  Brown, 
notour  adultery  and  murder  of  Swinton’s  wife. 

27th  May  i66y.  Margaret  Hamilton,  adultery 
and  murder  of  her  hu/band. 

.  9th  dpril  1670.  Major AThomas  Weir,  fornica¬ 
tion,  adultery,  incefl,  and  befliality. 

1 2th  September  1678.  Ifobei  Hay,  adultery  and 
murder  of  her  adulterous  child, 

C 


15th  - 


i  ctfi  January  1 694.  Doftor  John  Elliot,  Uamel 
■Nicoll'on,"  and  Marion  Maxwell,  murder,  faliehood, 

ioreevy.  and  notour  adultery.  . 

9th  November  1702.  Margaret  ana  David  Myles, 

inceft  and  child-murder.  ,  . 

gth  November  ,1703.  Mary  ‘Graham,  inceft  with 

her  father,  and  child-murder.  . 

21  [\  February  1706.  Elifabeth  Hunter,  mceft  and 

adultei  y.  ,  ,  •  r  11  0(i„ 

As- this  cumutatio  afiionum  crnninalium  is  fully  elt. 

bliflied  byprafticie.ro  in  this  cafe  it  .s  parucu kudy 
proper  and  neCeffary :  the  two  crimes  charged,  me  It 
and  murder,  are,  from  the  circumftanc.es  of  the 
charge,  intimately  connefled;  and  ,t  ,s  propofed  m 
general  to  prove  both  by  the  lame  ">ne  • 
make  feparate  trials  for  each  crime  would  be  npp  ef- 
iive  to' the  witneffes,  the  jury,  and  the  parties.  It  s 
true  that  accufations  for  different  crimes  may  be 
thrown  into  one  libel,  in  fuclr  manner  as  to  prove  op- 
preffive.  Whenever  this  is  attempted,  the  cot 
Lterpofc  •  but  not  in  order  to  prevent  the  trial  of  dif¬ 
ferent  crimes  in  one  libel  where  nothing  oppres  s ms 
meant,  and  where  the  expediency  of  the  «c- 

tionutn,  is  obvious.  As  to  what  is  faid,  I  hat  the 
char-re  for  inceft  is  unintelligible  or  vague,  it  is  anlwer- 
ed  That  it  is  laid  in  terms  the  mod  unexceptionable, 
in ’the  exprefs  words  of  an  act  of  parliament;  an 

fu,-e  y  the  legiflatttre  muft  be  prefumed  capable  of 
y  •  „  u„  vvnrds  a  iuft  idea  of  the  crime  which  it 
COnTt?nuUh.-- As  to  what  is  faid,  that  the  libe 
me‘u  n  •  v-mue  char<dn<r  the  crime  as  committed 

for  inceft  is  vague  cha  g  the  imerveening 

in  January  and  June  1  /  5  cviTmnal  indift- 

rn0n:,'S;  Lln.de of ,h1;  kind  is  allowed  in  praftice ; 

L-Litneffes  may  be  diftinft  as  to  the  circumftances  of 
foi  Viitneiics  m  certain  as  to 

tuz  *>,«•£ 

K? comprehend  the  term  of  three  months.  In  the 
w  die  King’s  Advocate  againft  Oliphant,  4*  {>-- 

W.-;  ■  7  £  a  libel  for  a  fmgle  aft  of  fodemy,  bearing 
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two  months  iu  one  year,  and  two  in  another,  was 
held  fufficiently  articulated ;  and  in  that  form  was  re¬ 
mitted  to  the  knowledge  of  an  affize.  When  an  in¬ 
dictment  contains  the  charge  of  a  crime,  which  in  its 
own  nature  is  capable  of  frequent  repetition,  as  in  celt 
is,  a  (till  greater  latitude  is  allowed.  Thus  in  the  cafe 
of  Forbes  1758,  tried  for  corrupting  young  girls,  an 
indictment  was  remitted  to  the  knowledge  of  an  affize, 
altho*  it  bore  that  the  crime  was  committed  in  lome 
one  or  other  of  the  months  from  May  1757,  to  April 

1758,  inclufive. - If  the  pannel  Mrs  Ogilvie  was  not 

married  till  the  30th  of  January  1765,  the  charge  of 
incelt  proceeding  that  date  will  ceafe  of  courfe.  It  it 
fhall  be  proved  that  fhe  and  Lieutenant  Ogilvie  defiled 
their  bodies  after  the  death  of  Eaftmiln,  it  may  not 
perhaps  be  capital  inceft  by  the  a<5t  1 5 ^ 7  >  which  refers 
to  the  1 8th  chap,  of  Leviticus;  but  it  will  neverthelefs 
be  inceft  punifhable  in  law  :  and  if  no  inceft  but  what 
was  committed  after  the  death  of  Eaftmiln  fliould  be 
proved,  then  the  jury  will  find  accordingly,  and  the 
court  will  adapt  the  punifhment  to  the  offence.  As  to 
what  is  faid,  that  the  murder  by  poifoning  is  not  pro¬ 
perly  laid  againft  Lieutenant  Ogilvie,  it  is  anfwered, 
That  the  contrary  appears  from  the  tenor  of  the  in¬ 
dictment.  But  altho  this  were  not  the  cafe,  yet  he  is 
charged  as  guilty  art  and  part  of  that  crime,  which  is 
in  law  a  relevant  indictment,,  and  as  iuch  mu  ft  be  re¬ 
mitted  to  the  knowledge  of  an  affize. 

“  The  Lord  Juftice-clerk  and  Conimiffioners  of 
“  Jufticiary,  having  confidered  the  criminal  indictment 
“  railed  and  purfued  at  the  affiance  of  Thomas  Mil- 
“  ler  of  Barfkimming,  Efq;  his  Majefty’s  advocate, 
“  for  his  Majefty’s  intereft,  againfl  Katharine  Nairn 
“  widow  of  the  deceafed  Thomas  Ogilvie  of  Eaftmiln 
“  in  the  county  of  Forfar,  and  Patrick  Ogilvie  Lieu* 
“  tenant  of  the  eighty-ninth  regiment  of  foot,  bio- 
“  ther-german  of  the  faid  deceafed  Thomas  Ogilvie, 

pannels,  with  the  foregoing  debate,  repel!  the  hailf 
“  objections  made  to  the  form  of  the  indidment ;  and 
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**  find  the  laid  indi&ment  relevant  to  Infer  the  pains 
“  of  law  :  Bat  allow  the  pannels  and  each  of  them 
"  to  prove  all  fads  and  circumdances  that  may  tend 
4t  to  their  exculpation  or  alleviation  of  their  guilt ; 
“  and  remit  the  pannels  with  the  indictment  as  found 
“  relevant  to  the  knowledge  of  anaflize.” 

(Signed)  GILid.  ELLIOT,  I.  P.  D. 


**  The  Lord  Judice-clerk  and  Commiflioners  of 
Judiciary  continue  the  diet  againfl  the  laid  Ka¬ 
tharine  Nairn  and  Lieutenant  Patrick  Ogilvie  pan¬ 
nels,  till  [Monday  next,  the  twelfth  indant,  at  fe- 
ven  o’clock  in  the  morning ;  and  ordain  parties, 
-  -adizers,  witneffes,  and  all  concerned,  then  to  at- 
«*  tend,  each  under  the  pains  of  Jaw  ;  and  the  pan- 

d  I  7  "  .  *  A  „  *  4  '  Uo  /'•I  r*tvo  d  K  •-*  O  ni'Hnil 

u  nth  m  tne  mean  umc  w  vv  v**»  %  IVV*  l-*  —  - J -  — * 
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Curia  Inflict  aria  S.  D.  N.  Regis ,  tenta  in  Nova 
Seffionii  Domo  de  Edinburgh ,  fexto  die  Augufi, 
milhjimo  fegtingentejimo  f exag.f  mo  quinto ,  per 
Honor  ahilei  Hires  Dominnm  Gilbertum  Elliot  de 
Glint o.  Baronet  n m,  D  omnium  Jufitiarium  Cleri - 
cum,  Alexaudrum  Bofivel  de  Auchinleck,  Andre  am 
Pringle  de  A lemoor,  Henricnm  Home  de  Karnes, 
Jacob  urn  Fergujon  de  Pitfour,  et  Georgium  Brown 
de  Coalfon ,  Co mmijjiona rios  J uf  iciarhe  S.  D ,  N. 

R&s- 

Curia  legitime  affirm  at  a. 


The  which  day,  there  was  a  petition  prefented  to 
the. laid  Lords  in  the  names  of  Katharine  Nairn  relied 
of  the  decealed  Thomas  Ogilvie  of  Eadmiln,  and 
Lieutenant  Patrick  Og.ivie  brother  to  the  laid  Thomas 
O  Ml  vie,  Humbly  shewing, 

°That  the  petitioners  dood  indided  before  their 
Lordihips,  at  the  indance  of  his  Majefty  s  advocate, 
for  the  alledged  crimes  of  inced  and  acceffion  to  the 
iuppofed  murder  of  the  laid  Thomas  Ogilvie. 

That  the  petitioners  had  pleaded  not  guilty  to  this 

grievous  accusation,  and  were  confident,  that  in  the 
5  courle 
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courfe  of  the  trial  their  innocence  would  be  fully  virv 
dicated  to  the  fatisfaftion  of  the  court  and  jury. 

That  as  the  petitioners  did  aftert,  and  had  good 
reafon  to  believe,  that  that  profecution  took  its  rile 
from  malice,  and  mod.  falfe  and  injurious  calumn.es 
raifed  and  propagated  by  perfons,  who,  from  I110^ 
unjuft  views,  have  been  defirous  of  ruining  the  peti¬ 
tioners ;  it  was  therefore  highly  neceflary  and  juft, 
that  the  petitioners,  who  were  then  to  undergo  that 
folemn  trial  for  their  lives,  ftiould  be  fecured  as  far  as 
poftible  again  ft  every  kind  of  influence,  and  undue 
practice  that  might,  or  could  be  ufed,  upon  vvitneifes 
to  be  adduced  in  that  cauie. 

That,  among  other  misfortunes  under  which  the 
petitioners  laboured,  they  had  been  accufed,  by  re¬ 
port,  of  endeavours  to  lecrete  material  witneffes  in  that 
matter  ;  and  th</  confcious  of  their  innocence  in  that, 
as  well  as  in  other  refpects ;  yet  feveral  of  the  wit- 
nefles  have  on  that,  or  iome  other  account,  been  fe¬ 
cured  as  prifoners  in  the  Caftle  of  Edinburgh. 

That,  among  thefe  witneffes,  was  Anne  Clark,  de¬ 
signed  daughter  of  the  decealed  Allan  Clark  officer  oi 
excife,  who  is  now  confined  in  the  fame  room  with  two 
or  more  maid -Servants,  who  were  in  the  houfe  of  Eaft- 
miln  at  the  time  of  Thomas  Ogilvie’s  death,  and  who 
would  be  moft  material  witneffes  for  the  petitioners  in 
that  caufe. 

That  the  petitioners  would  make  it  appear,  by  un- 
contcftible  evidence,  that  the  faid  Ann  Clark  was  not 
only  a  perfon  of  the  worft  character  and  dilpofition, 
fuch  as  rendered  her  improper  and  inhabile  to  be  re¬ 
ceived  as  a  witnefs,  but  alio,  that  {lie  had  entertained 
and  expreffed  deadly  malice  and  hatred  againil  both 
the  petitioners ;  and  that,  in  purfuance  thereof,  fhe 
had  been  the  author  and  propagator  of  the  falfe  and 
malicious  ftories  which  had  given  rife  to  the  prefent 
profecution.  And,  in  fine,  that  ihe  was  in,  a  combi¬ 
nation  to  ruin  the  pannels,  and  as  far  as  (lie  could,  to 
deprive  them  of  their  lives,  as  well  as  their  reputation. 

That  it,  would  occur  to  their  Lordfhips,  that  the 

C  3  petitioner.^ 
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petitioners  were  expofed  to  imminent  danger  by  the 
faid  Ann  Clark’s  being  conftantlv  confined  in  the  fame 
room  with  other  material  witnefies,  whole  fex,  Ration, 
and  inexperience,  tho’  otherwife  honed  and  well  in¬ 
clined,  might  expofe  them  to  be  influenced  and  pre¬ 
judiced  by  the  malicious  endeavours  of  that  artful 
woman.  For  chefe  reafons,  the  petitioners  were  con¬ 
fident,  that  their  Lordfhips  would  forthwith  give  or¬ 
ders  for  feparating  the  faid  Ann  Clark  from  the  faid 
other  witnefies.  Therefore  praying,  That  it 
might  pleafe  their  Lordfhips  forthwith  to  grant  war¬ 
rant  to  the  Deputy -governor  of  the  CafUe  of  Edin¬ 
burgh,  or  any  other  proper  officer,  to  remove  the  per¬ 
son  of  the  faid  Ann  Clark  from  the  room  in  which  lhe 
was  prefently  confined  ;  or  otherwile  to  feparate  her 
iVom  the  faid  maid-iervants,  and  to  keep  her  feparate 
from  them,  or  any  other  witnefies  to  be  adduced  a- 
gaind  the  petitioners  in  that  prefent<profecution.  Ac¬ 
cording  to  Jutlic  e,  &c.  (Signed)  Henry  Dundas. 

Dav.  RasA_ 

E  din  burgh,  C*h  A ug  uj ? ,  J  7  6  5  • 

1  Thomas  Miller  Efq;  his  M-ajclly’s  Advocate, 
confent,  That  the  prayer  of  the  within  petition  be 
granted  ;  but  upon  this  exprefs  condition,  that  no  per- 
fon  whatever  be  admitted  or  have  a e cels  to  any  of  the 
three  witnefies,  except  in  prefence  of  one  or  other  of  the 
officers  of  the  court  of  Judiciary,  which  their  Lordfhips 
ihaU  think  proper  to  appoint.  (Signed)  Tno.  Miller* 

“  The  Lords  JudicO-Cletk  and  Commiffioners  of 
41  Judiciary  having  feen  and  confidered  the  foregoing 
“  petition,  with  the  confent  of  his  Majefty’s  Advo- 
cate  fubjoined  thereto,  recommend  to  the  Depute- 
“  Governor  of  thecaftle  of  Edinburgh,  or  other pro- 
»«  per  officers,  to  caufe  remove  the  faid  Anne  Clark 
from  the  room  where  fhe  and  the  other  two  women 
“  before  named  are  prefently  flaying,  into  fome  other 
*4  room  in  the  faid  cattle,  until  Monday  next  the 
<■  twelfth  day  of  Augu  ft  current ;  and  alfo  recommend, 
,c  as  above,  that  care  be  taken  that  no  per  Ion  get  ac- 

“  cefs 
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(t  cefs  to  any  of  the  faid  three  women,  betwixt  and 
“  that  time,  except  in  prefence  of  Robert  A  aid  writer 
“  or  Andrew  Milrifon  rrtacer  of  this  court,  or  either 
“  of  them.”  (Signed)  GiLB.  ELLIOT,  I.  P.  D.” 

Curia  JuJliciaria  S .  D.  N.  Regis ,  tenia  in  Nova  3ef- 
j'tonis  Demo  de  Edinburgh,  duodecimo  die  AuguJU , 
rnillejivio  fepti ng e n tefim o  fexagefnno  quinto,  per 
Honor abiles  V  iros  Dominitm  Gilbert  um  Elliot  de 
Minto ,  Baronet  Um ,  Dominum  JuJiiciarium  Cle - 
ricum,  Alexandrum  B afore  l  de  Auchinleck,  An - 
dream  P ringle  de  Alemoor,  Henricum  Hoxtie  de 
Karnes,  J  a  cobum  Fergufon  de  Pitfour ,  et  G  corgi  um 
Brown  de  Coaljlon,  Co.mmijjionarios  fuftici  arise 
D.  N.  Regis. 

Curia  legitime  affirrnaia. 

It  ran. 

KATHARINE  NAIRN,  widow  of  the  deceafed  Tho¬ 
mas  Ogilvie  of  EaifmiJn, 

A  N  D 

PATRICK  OGILVIE  lieutenant  of  the  eighty-ninth 
regiment  of  foot,  brother- german  of  the  deceafed 
Thomas  Ogilvie,. 

Both  prefen t  prifotiers  in  the  Tolbooth  ol  Edin¬ 
burgh  ; PANNELS : 

IndiGed  and  accufed  as  in  the  former  federunt. 

r.  J 

The  Interlocutor  on  the  relevancy  being  read  over 
to  the  pannels  in  open  court, 

The  Lords  proceeded  to  make  choice  of  the  follow¬ 
ing  perfons  to  pals  upon  the  alike  of  the  faid  pannels, 
Sir  James  Clark  of  Pennycuick 
John  Howie  (on  of  Braehead 
John  Chryftie  of  Babeiion 
Adam  Cuningham  of  Bonnytoun 
Alexander  SherrifF  of  Craigleith 
David  Lund  as,  younger  of  Newhalls 
Sir  George  Suttie  of  Balgonie 
„  Charles  Hay  of  Hopes 

William  Ramfay  of  Preflon 

John 
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John  Forreft  fenior,  merchant  in  Edinburgh 
George  Chalmers  merchant  in  Edinburgh 
Gavin  Hamilton  bookseller  in  Edinburgh 
Archibald  Wallace  merchant  in  Edinburgh 
-  John  Borthvvick  of  Cruikhon 
Thomas  Brown  of  Braid 

The  above  affize  being  all  lawfully  jfworn,  and  no 
objeftion  in  the  contrary. 

His  Majefty’s  Advocate  proceeded  to  call  the  follow- 
mg  witnelfes :  '  -V 

DAVID  RATTRAY  younger  in  Cammock,  in  the 
parifh  of'  Glenylla,  aged  forty-two,  married,  purged  oi 
malice  and  partial  counfel,  fworn,  and  interrogate, 
crepones,  That  he  lives  in  the  neighbourhood  of  Eaft- 
rniln,  and  did  hear  it  talked  in  the  country,  that  Mrs 
Ogilvie  the  pannel,  and  lieutenant  Ogilvie  the  other 
pannel,  lived  in  too  familiar  a  way,  and  walked  out 
together  with  others  in  their  company:  That  the 
Deponent  himfelf  once  law  them  at  their  walk,  when 
there  was  no  body  with  them,  when  they  were  lead¬ 
ing  other  arm  in  arm,  and  at  that  time  he  faw  the 
pannel  Lieutenant  Ogilvie  kifs  Mrs  Ogilvie  the  other 
pannel  once  :  That  this  happened  after  the  late  Tho¬ 
mas  Ogilvie  of  Eaftmiln’s  marriage  with  the  pannel, 
and  before  his  death  ;  cannot  remember  the  precife 
time,  but  there  was  a  ftorm  on  the  ground  then  : 
That  at  the  above-mentioned  time  the  pannels  were 
walking  neai^  the  houfe  of  Eaftmiin,  eroding  the 
King’s  liigli-way,  when  the  witnefs  faw  as  above, 
when  he  was  no  farther  from  them  than  the  fourth 
part  of  a  quarter  of  a  mile  ;  and  that  the  pannels 
were  in  a  hollow  way  when  he  faw  Lieutenant  Ogilvie 
give  the  other  pannel  one  kifs  as  above.  Caufa  Jclen- 
tlx  patet.  And  this  truth,  as  he  (hall  anfwer  to  God. 

(Signed)  David  Rattray. 

G  p  l  b  .  Elliot. 

JOHN 
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JOHN  LAMAR,  in  Graigendeach,  in  the  parifli  of 
Glenylla,  aged  forty  feven,  married,  purged  of  ma¬ 
lice  and  partial  counfel,  fworn,  and  interrogate,  de¬ 
pones,  That  he  lives  very  near  Eaftmiin,  and  has  heard 
the  clalhing  people  of  the  country  commonly  report, 
that  the  pannel  Mr  Ogilvie  liked  Mrs  Ogilvie  the  other 
pannel  too  well  ;  and  that  a  difpute  in  the  family  of 
Eaftmiin  about  that  time  arofe,  which  took  its  rife,  as 
was  faid,  from  a  fufpicion,  that  the  two  pannels  liked 
other  too  well  :  That  upon  this  Mr  Ogilvie  the  pan¬ 
nel  left  the  houfe  of  Eaftmiin,  as  was  reported,  upon 
the  above  fufpicion  ;  and  that  it  was  even  faid  in  the 
country, that  the  two  pannels  loved  one  another  too  well: 
That  the  deponent  himfeif  knows,  that  Mr  Ogilvie 
the  pannel  went  away  from  the  houfe  of  Eaftmiim 
about  a  fortnight,  as  he  thinks,  before  Eaftmiin* 
"-nj thp  Henonent  faw  him  return  tothe  houfe  of 

Eaftmiin  the  morning  after  Eaftmiln’s  death  :  That 
before  Mr  Ogilvie  the  pannel  left  Eaftmiln’s  houfe, 
the  deponent  lias  often  feen  the  t  wo  pannels  walking 
arm  in  arm,  and  their  arms  about  each  other’s  neck  : 
That  he  has  feen  them  in  that  pofture  at  their  walk,  even 
when  Mifs  Clark  and  the  Laird  of  Eaftmiin  himlelf  were 
in  company,  as  well  as  when  there  was  no  body  elie  with 
them.  Depones,  That  the  report  of  the  love  between 
the  two  pannels  he  did  not  hear  in  the  country  till  after 
Lieutenant  Ogilvie  had  left  the  houfe  of  Eaftmiin,  as  a- 
bove  ;  and  that  he  never  law  the  pannel  Mrs  Ogilvie  till 
after  her  marriage  :  That  fince  the  marriage  he  has 
feen  Dr  Alexander  Ogilvie,  a  brother  of  Eaftmiln’s, 
at  the  houle  of  Eaftmiin  ;  and  that  Anne  Clark,  a 
witnefs  cited  in  this  trial,  was  there  before  him  and  at 
the  fame  time  :  That  the  deponent’s  houfe  lies  at  about 
a  quarter  of  a  mile’s  diftance  from  Eaftmiln’s  houfe,  on 
the  other  fide  of  the  river,  fiom  whence  it  is  eafy  to 
fee  any  perfon  who  comes  out  or  goes  in  to  the  houfe 
of  Eaftmiin.  Caufa  fc'ient'ue  patet.  And  this  is  truth, 
as  he  (hail  anl'vvcr  to  Cod.  And  depones  lie  cannot 
write.  (figne'd)  GTlb.  Elliot. 

JAMES 
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JAMES  BARNET,  fon  to  Alexander  Barnet  in 
Gammock,  in  the  parilli  of  Glenylla,  aged  filteen 
years,  unmarried,  purged  of  malice  and  partial  coun¬ 
sel,  iworn,  and  interrogate.  D  if  miffed. 

a  # 

JOHN  GILLOCH  weight  in  Dalnakebock,  aged 
twenty-fix  years,  married,  purged  of  malice  and  par¬ 
tial  counfel,  fworn,  and  interrogate,  depones.  That, 
about  a  fortnight  after  Eaftmiln’s  marriage,  the  depo¬ 
nent  was  fent  for  to  the  houle  of  Eaftmiln  to  put  on  iome 
locks  and  brafs-work  upon  a  drawer  :  That  according¬ 
ly  the  deponent  went  to  the  room  where  the  drawers 
Rood,  in  which  room  he  law  the  pannel  Mr  Ogilvie 
lying  in  bed  :  That  when  lie  was  fo  employed,  Mrs 
Ogilvie  the  pannel  came  to  the  room-door  where  the 
deponent  was  at  work,  Ihe  having  heard  him,  as  he 
fnppofed,  at  work.  Upon 'Mr  Ogilvie  the  pannel  ob- 
ferving  her,  he  defire  J  her  to  come  in:  That  after  having 
laid  to°the  deponent,  John,  are  you  begun?  Ihe  went 
in  and  alked  Mr  Ogilvie  the  pannel.  What!  Are  not 
you  up  vet  ?  and  then  Ihe  went  towards  the  bedlide, 
where  flood  a  little  died,  upon  which  Ihe  fat  down, 
and  then  they  eat  fome  fweet  bread  together,  which 
had  been  got  at  a  market.  Depones,  That  he  ob- 
ierved  her  hand  about  the  bed-cloaths,  juft  upon 
Lieutenant  Ogilvie’s  bread  ;  at  which  time  Ihe  laid 
to  him,  You  are  not.  poor,  but  pretty  fat  ;  but  did 
not  obferve  whether  her  hand  was  below  the  bed- 
cloaths,  or  above.  Depones,  That  when  Mrs  Ogil- 
vie  the  pannel  was  going  out  of  the  room,  Lieutenant 
Ogilvie  kicked  up  the  bed-cloaths  with  his  feet,  and 
threw  them  up  upon  liis  body;  upon  which  Mrs  O- 
gilv.ie  laid,  Ah  1  you  daft  dog  !  and  the  deponent 
at  that  time  law  fo  much  of  the  laid  Lieutenant  Ogil¬ 
vie’s  body,  that  he,  the  deponent,  could  judge  ..whe¬ 
ther  he  was  a  man  or  a  woman  :  That,  alter  break- 
fall,  Mrs  Ogilvie  came  to  where  the  deponent  was  at 
work,  and  gave  him  a  dram  ;  and  Lieutenant  Ogilvie 
being  prelent,  Ihe  gave  him  alfo  a  dram,  for  he  was 
by  that  time  drelfed.  Depones,  That  the  week  before 
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Eaftmiln’s  death,  the  deponent  went  to  Eaftmiln  tod® 
fome  work  :  That  when  he  was  fawing,  Elizabeth 
Sturrock  then  a  fervant  in  that  family,  came  to  the 
deponent,  and  alked  him,  If  he  knew  which  way  the 
Laird  had  gone  ?  he  faid,  he  could  not  tell.  Upon 
alking  her  why  fhe  putfuch  a  quell  ion,  fhe  anfwered, 
Thatas  Lieutenant  Ogilvie  was  expected  at  Eaftmiln 
that  day,  fhe  could  wiih  the  Laird  and  he  might  not 
meet.  And  depones,  That  he  the  deponent  faw  Eaft¬ 
miln  walk  away  from  the  houfe  fome  time  before. 
Depones,  That*  on  the  evening  of  the  day  laft  men¬ 
tioned,  as  the  deponent  was  returning  from  his  work, 
he  faw  Mrs  Ogilvie  the  pannel  returning  to  Eaftmiln, 
upon  the  road  that  leads  from  the  Kirktoun  to  that 
place,  and  obferved  Mrs  Ogilvie  and  Anne  Clark  meet 
upon  that  road  ;  and  that  fame  night  lie  faw  Mr  O- 
gilvie  the  pannel  (landing  at  the  Kirktoun,  which  is 
not  a  quarter  of  a  mile  from  Eaftmiln  :  That,  at  the 
time  above  mentioned,  when  Lieutenant  Ogilvie 
kicked  up  the  cloaths,  and'  the  Lady  faid  to  him. 
Ah!  you  daft  dog!  the  deponent  does  not  think  fhe 
faw  the  condition  the  Lieutenant’s  body  was  in,  as  (lie 
was  then  going  out  ot  the  room.  Depones,  That 
while  Mrs  OgilvieVas  fitting  upon  the  cheft  by  Lieu¬ 
tenant  Ogilvie’s  bed,  as  above  deponed  to,  the  depo¬ 
nent  could  fee  Mr  Ogilvie’s  bread  from  the  pofture  he 
was  then  in.  Being  interrogate  for  the  pannel,  de¬ 
pones,  That  when  he  faw  Mrs  Ogilvie  the  pannel  up¬ 
on  the  road  from  the  Kirktoun  returning  to  Eaftmiln, 
as  above  deponed  on,  and  Anne  Clark  upon  the  fame 
road,  that  they  were  both  walking  towards  Eaftmiln, 
and  Anne  Clark  foremoft.  Caufafcientix  patet.  And 
this  is  truth,  as  he  (hall  anfwer  to  God. 

(Signed)  -  John  Gilloch. 

Gilb.  Elliot. 

KATHARINE  CAMPBELL,  late  fervant  to  the 
deceafed  Thomas  Ogilvie  oi  Eaftmiln  being  called  ; 
ugainft  adducing  of  whom  it  was  objected,  That  (lie 
ought  not  to  be  received  as  a  witnefs,  no  execution 

being 
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being  returned  againft  her  t\venty-four  hours  before 
the  diet  of  compearance,  conform  to  the  forms  of 
court  eftablifhed.  2 do.  That  fhe  bears  ill-will  and 
malice  againft  the  pannel  Mrs  Ogilvie,  having  been 
difmilfed  her  fervice  for  theft ;  on  which  occalion  fhe 
expreffed  refentment  in  ftrong  terms,  and  fwore  re¬ 
venge,  which  is  offered  to  be  proved  injianter . 

Sir  David  Dalrymple  anfwered ,  on  the  part  of 
his  Majefty’s  Advocate,  That  the  firft  objedion  ought 
to  be  repelled.  The  faCt  is,  that  this  witnefs  was 
given  out  in  lift  with  the  others ;  but  as  five  had  gone 
into  a  diftant  part  of  Scotland,  could  not  be  cited  by 
the  melfenger  fo  foon  as  the  other  witnefles  were.  She 
was  cited  on  the  Saturday  before  the  firft  diet  of  com¬ 
pearance  ;  but  the  execution  did  not  come  up  to  Edin¬ 
burgh  till  after  that  diet.  Upon  its  being  received,  it 
was  on  Wednefday  laft  in  the  forenoon  given  out  to 
the  agents  for  the  pannels.  The  act  1672  ordains, 
that  the  lift  of  witneftes  be  given  out  with  the  indi<5t- 
ment,  and  this  was  done  here  ;  but  no  law  requires 
that  the  executions  fhould-  be  returned  into  court 
twenty-four  hours  before  the  firft  diet  of  compear¬ 
ance  :  In  the  prefent  cafe  it  was  impoflible  that  the 
execution  could  be  fooner  produced,  and  the  pannels 
can  luffer  nothing  by  this  ;  for  they  Taw  the  name  of 
the  witnefs  in  lift,  and  they  have  had  more  time  for 
this  purpole  than  they  would  have  had,  if  the  execu¬ 
tion  had  been  given  out  twenty-four  hours  before  the 
firft  diet  of  court,  and  then  the  relevancy  had  been 
determined  and  the  proof  taken  at  the  fame  diet. 

As  to  the  fcco’id  objection,  it  ought  alfo  to  be  re- 
celled,  No  particular  condefcendence  has  been  made 
of  malice  or  caufeof  malice  at  this  time,  and  the  wit¬ 
nefs  will  be  purged  of  malice  in  the  initials  of  her  oath 
in  common  form ;  and  therefore  the  objections  ought 
to  be  repelled  agreeable  to  the  univerfal  practice  of  the 
court. 

“  The  Lord  Juftice-Clerk  and  Commiftioners  of  Ju- 
,4  fticiary,  having  confidered  the  foregoing  objections 
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r<  and  anfwcrs  thereto,  repell  the  objections,  and  al- 
«  low  the  witneis  to  be  received ;  refer  ving  to  the 
“  confideratlon  of  the  court,  whether  or  not  any  fpe- 
“  cial  exprellions  of  malice  and  the  caufe  thereof, 
“  that  may  be  condefcended  on  by  the  panriels  in  their 
xt  exculpation,  flrall  be  admitted  or  not.  ” 

(Signed)  GILB.  ELLIOT,  I.  P.  D. 

On  pronouncing  of  which  interlocutor,  Mr  Alexan¬ 
der  Lockhart  advocate,  procurator  for  the  pannels, 
protefted  for  remeid  of  law  ;  and  that  any  interroga¬ 
tories  he  fhall  put  afterwards  to  this  or  other  witnef- 
fes,  during  the  trial,  fhall  not  be  deemed  a  palling 
from  this  proteliation. 

It  being  reprefented  to  the  court,  That  Katharine 
Campbell  the  witnefs  before  named,  could  fpeak  the 
Englifh  language  But  very  ill;  and  that  an  interpreter 
or  interpreters  would  be  neceifary  to  inter prece  what 
flie  laid  in  the  Iriih  or  Earle  language  int-o  the  Englifh; 
and  Robert  Gray  writer  in  Edinburgh,  and  James 
Frazer  writer  to  the  iignet  having  appeared,  they 
were  appointed  to  be  interpreters,  and  gave  their 
oaths  as  fuch  de  jidcli . 

And  the  faid  KATHARINE,  CAMPBELL",  aged 
twenty-feven  years,  unmarried,  folemnly  fworn,  pur¬ 
ged  of  malice  and  partial  counfel,  and  examined,  de¬ 
pones,.  That  twenty  days  after  the  deceafed  Mr  Ogil- 
vie  of  Ealtmiln’s  marriage  with  Katharine  Nairn  one 
of  the  pannels,  ilie  was  lent  by  the  lady  Glenkilrie 
her  filler  to  ferve  as  a  wafher  woman  at  Eaftmiln  : 
That  the  deponent  llaid  in  that  fervice  for  ten  weeks  : 
That  about  fourteen  days,  to  the  bed  of  her  remem¬ 
brance,  after  fhe  went  there,  the  faid  deceafed  Mr  Ogil¬ 
vie  went  from  home,  and  as  fne  heard,  to  Dunfmnari  : 
That  before  Mr  Ogilvie  went  to  Duniinnan,  flie  obfer- 
ved  Lieutenant  Ogilvie  the  panne),  frequently  killing 
Mrs  Ogilvie  the  pannel,  and  {bowing  a  great  fond ne is 
for  her  :  -That  the  deponent  having  faid  to  Lieute¬ 
nant  Ogilvie  the  pannel,  that  fhe  thought  he  fhowed 
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too  great  fondnefs  for  his  fifter-in-law,  and  that  it 
would  not  be  worfe  if  he  fhovsed  Iefs,  the  Lieutenant 
anfvvered,  that  his  brother  defired  him  to  be  fond  of 
her,  to  keep  her  chearfui  in  the  beginning.  Depones, 
That  fhe  faw  the  Lieutenant  frequently  holding  the 
pannel  Mrs  Ogilvie  in  his  arms  when  he  was  killing 
her.  Depones,  That  when  the  deceafed  Mr  Ogilvie 
went  to  Dunfmnan,  the  two  pannels  continued  at 
Eaftmiln  :  7'hat  the  deponent  made  up  beds  for  them 
in  two  feparate  rooms  :  That  the  room  fhe  made  up 
for  Mrs  Ogilvie  was  immediately  above  the  kitchen, 
where  the  deponent  flept :  That  before  the  deponent 
went  to  bed,  her  miftrels  called  down  to  her,  if  fhe 
was  not  yet  to  bed  ;  and  that  fhe  thought  fhe  faw  the 
deponent  have  a  light;  the  deponent  anfwered,  fhe 
was  not  yet  gone  to  bed,  but  was  going  foon  :  That 
after  the  deponent  had  gone  to  bed,  fhe  heard  the  pan¬ 
nel  Mrs  Ogilvie  utter  thele  words,  O  fy,  fy  ;  and  that 
ihe  heard  the  bed  moving  as  if  fome  body  had  been 
flirring  in  it :  That  the  deponent  upon  this  became 
under  great  terror,  but  thereafter  fell  afleep.  That 
next  morning  when  fhe  went  up  flairs,  -fhe  found  the 
Lieutenant’s  bed  in  the  fame  hate  that  fhe  had  made  it 
up  the  night  before,  and  the  bed  no  way  difcompofed 
as  if  one  had  lain  into  it.  Depones,  That  fome  time' 
before  fhe  went  to  bed,  fhe  went  up  to  Mrs  Ogilvie’s 
room,  where  fhe  faw  the  Lieutenant  fitting  with  her  : 
That  the  deponent  propofed  to  mend  thf  fire  in  the 
lady’s  room,  and  to  make  a  fliake-down  there,  for  the 
deponent’s'  lying  there  all  night  by  her:  That  Mrs 
Ogilvie  defiled  the  deponent  to  go  to  her  own  bed, 
for  that  fhe  had  no  difficulty  to  fleep  in  a  houfe  by 
herfelf.  Depones,  That  the  caufe  of  her  being  under 
the  terror  as  above,  was,  that  Hie  thought  the  two 
pannels  were  then  in  bed  together.  Depones,  That  fhe 
made  up  Mrs  Ogilvie’s  bed  next  morning,  which  wTa$ 
much  toffed  and  tumbled  ;  but  as  Mrs  Ogilvie  might 
have  done  this  herfelf,  the  deponent  did  not,  from 
the  appearance  of  that  bed,  form  her  conjecture.  ^De¬ 
pones,  That  the  kitchen  where  the  deponent  flept  had 
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no  plaiftered  ciel'ing,  fo  that  the  rmallcH:  noife  in  the* 
room  above  could  be  heard  there.  Depones,  That 
there  were  two  other  fervant  maids  at  Eaftmiln  at 
that  time,  to  wit,  Ann  Samfon  and  Elizabeth'  Stur- 
rock.  Depones,  That  (he  never  heard,  while  fhe  con¬ 
tinued  in  Eaftmiln,  any  circumftances  happening  be¬ 
tween  the  two  pannels,  fuch  as  has  been  above  de- 
fcribed,  except  one  night  as  before  mentioned;  and 
remembers  particularly  that  the  other  nights  that 
Eaftmiln  was  at  Dunfinnan,  the  Lieutenant’s  bed  in 
the  morning  had  the  appearance  as  if  it  had  been  flept 
in  ;  and  lo  had  Mrs  Ogilvie's.  Depones,  That  lhe 
never  fpoke  of  what  fhe  heard  the  night  above  men¬ 
tioned,  to  the  beft  of  her  remembrance,  till  after  (he 
Laa  le^t  toe  ho  vile  of  Eaftmiln,  when  fhe  communi¬ 
cated  tne  fame  to  Lady  Glenkilrie,  the  pannel  Mrs 
Ogilvie’s  lifter.  Depones,  That  the  deponent  con- 
ftantly  flept  in  the  kitchen  alone,  while  Eaftmiln  was 
at  Dunfinnan,  and  all  the  time  fhe  was  in  the  fervice. 
Depones,  That  while  the  deponent  was  in  the  fervioe 
at  Ea^miln,  there  was  a  filter  of  the  Laird’s  man  ied 
in  his  houie ;  after  which  the  whole  family  went  to 
Dunfinnan,  and  when  they  returned,  all  of  them,  ex- 
ce.Pt, Eaftmiln  ana  his  mother,  expreffed  diffatisfa<5lion 
with  the  deponent,  but  upon  what  occafion  they  never 
explained  to  her.  And  being  further  interrogate,  de¬ 
pones,  ft  hat  the  motion  fhe  heard  in  the  room  above 
her,  deponed  to  above,  fhe  then  thought  was  the  mo¬ 
tion  of  a  man  and  woman  in  bed  together,  and  fuch 
as  a  h u (band  and  wife  have  together  ;  and  that  fhe. 
would  have  been  of  this  opinion,  rho’  fhe  had  not 
fetn  the  Lieutenant  s  Led  unrufHed  next  morning,. 
And  being  interrogate  by  one  of  the  jury,  depones. 
That  flie  always  confidered  that  it  was  Anne  Clark 
who  (lined  up  her  miftrefs  againft  her  the  deponent . 
And  .being  fpecially  interrogate,  depones,  '1  hat  the 
mght  aforefaid  when  fhe  heard  the  noife  in  the  bed  a- 
bo  .  e  defci  ’.bed,  (he  flept  none  till  towards  the  morn¬ 
ing;  then  fell  afleep,  awakened  again  in  a  fright,  and 
told  the  old  Lady  Eaftmiln  that  fhe  was  under  terror 


[  44  3  ' 

but  did  not  explain  the  caufe.  Depones,  1  hat  Anne 
Clark  was  not  come  to  the  family  at  the  time  the  Laird 
went  to  Dunfinnan,  and  (he  heard  the  noiie  as  above 
in  the  bed.  And  being  interrogate  for  the  pannels, 
depones,  That  Anne  Clark  came  to  Eaftmiln  about  a 
fortnight,  to  the  belt  of  the  deponent’s  remembrance, 
after  the  deponent  came  there.  And  further  depones, 
upon  the  pannels  interrogatory,  That  fhe  did  not  hear 
the  motion  above  mentioned,  but  at  the  time  above 
deponed  to,  and  did  not  hear  thefe  motions  repeated 
at  any  other  period  that  night.  Further  depones, 
That  while  fhe  (hod  in  the  houfe,  fhe  made  all  the 
beds  without  the  afliftance  of  any  of  the  other  fervants. 
And,  upon  recollection,  depones,  That  (lie  flept  in 
the  kitchen  by  herfelf  ever  till  Anne  Clark  came  to  the 
houfe  ;  but  after  fhe  came,  Elizabeth  Sturrock  flept 
in  the  kitchen  with  her  the  deponent.  Depones, 
That  Anne  Clark  met  the  Laird  as  he  was  going  to 
Dunfinnan,  and  came  to  Eaftmiln  two  nights  before 
he  returned.  Further  depones.  That  when  fhe  found 
Lieutenant  Ogilvie’s  bed  in  the  flate  above  deicribed  in 
the  morning,  as  if  no  perfon  had  lain  in  it,  it  was  a* 
bout  fun-riflng :  That  fhe  favv  the  Lieutenant  come 
down  flairs,  and  Mrs  Ogilvie  the  pannel  was  ftill  in 
bed  :  That  fhe  made  up  Mrs  Ogilvie  the  pannel  s  bed 
that  fame  day,  but  after  dinner:  That  when  Ealt- 
miin  went  to  Dunfinnan,  to  the  beft  of  her  remem¬ 
brance,  he  (laid  away  three  nights,  and  came  home 
the  fourth.  And  upon  the  oath  being  read  over  to 
her,  defired  that  it  might  be  marked,  That  what  is 
'fa id  of  her  having  made  up  Mrs  Ogilvie’s  bed  in  the 
morning,  is  a  miltake,  and  improperly  Liken  down, 
for  that  it  was  after  dinner  fhe  made  it  up.  Depones, 
That  fhe  never  got  any  wages  but  a  pair  of  flioes  from 
Eaflmiln ;  and  that  when  fhe  afked  her  wages,  fhe 
was  told  by  Mrs  Ogilyie  the  pannel,  in  prefence  ol 
Anne  Clark,  Lieutenant  Ogilvie,  and  the  deceafed 
Eaflmiln,  that  fhe  was  well  off  that  fhe  got  leave  to 
rt’o  without  wages;  and  that  the  deceafed  Eaftmiln  fol¬ 
lowed  her,  and  defired  her  to  return,  which  fhe  did, 

and 
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and  Raid  for  a  day  ;  but  that  Mrs  Ogilvie  next’  morn¬ 
ing  turned  her  off.  Caufa  fcientL? patet .  And  this  is 
truth,  as  Hie  lhali  anfwer  to  God.  And  depones  fhe 
cannot  write.  (Signed)  Rob.  Cray. 

James,  Fraser. 

Alex.  Boswell. 

I  . 

ANNE  CLARK,  daughter  to  the  deceafed  Allan 
Clark  officer  of  excife,  being  called, 

Mr  Henry  Dun  las  for  the  pannels,  made  the 
following  objections  to  her  being  received  : 

i mo.  That  (lie  is  a  perfon  of  an  infamous  character, 
being  held  and  reputed  to  be  a  notorious  liar  and  dif- 
fembler,  a  difturber  of  the  peace  of  families,  and 
fower  of  diffenfion,  and  alfo  a  common  whore  and 
proftiiute. 

2 do,  That  fhe  has  not  only  been  held  and  reputed 
fitch  as  above  deferibed,  but  it  will  be  clearly  proved, 
that  (he- 'lived  and  refid ed.  for  no  lefs  than  three  years 
and  a  half  in  a  noted  bawdy-houfe  within  the  city  of 
Edinburgh,  as  a  common  proftitute,  notwidxftanding 
that  at  the  fame  time  the  laid  lioufe  was  frequently, 
vifited  by  the  conftables  as  a^houfe  of  bad  fame,  and  _ 
that  frequent  difturbances  happened  therein,  to  the 
great  offence  and  fcandal  of  the  neighbourhood.. 

3  tio,  The  faid  Anne  Clark  did,  in  confederacy  with 
Alexander  Ogilvie,  brother  to  the  deceafed  Thomas 
Ogilvie  la  ft  of  Eaftmiln,  publjfti  and  propagate  falfe, 
fcandalous,  and  malicious  afperffons  upon  the  cha¬ 
racters  of  the  pannels,  relative  to  the  matters  libelled, 
and  did  endeavour  to  make  diffenfion  and  differences 
between  the  pannel  Mis  Ogilvie  and  her  deceafed  huf- 
band.  And, 

4 toy  The  laid  Anne  Clark  does,  and  has  entertained 
and  expreffed,  on  fundr.y  occafions  before  and  fmee  the 
deceafe  of  the  faid  Thomas  Ogilvie,  deadly  malice 
and  inveterate  ill-wall  againft  both  the  pannels,  and 
has  threatened  repeatedly  to  do  all  fhe  could  to  be¬ 
reave  them  of  their  lives. 

C  ‘  D  3  '  Sir 
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Sir  David  Dalrymple,  on  the  part  of  his  Ma- 
jefty’s  Advocate,  anfix'ered,  That  all  and  every  one  of 
the  objections  ought  to  be  repelled  ;  and  that  for  the 
reafons  following  : 

With  relpect  to  the  firjl,  it  is  obvioufly  irrelevant. 
No  fuch  thing  is  ever  allowed  in  the  practice  of  the  Ju¬ 
diciary  court,  as  a  general  proof  of  character  ;  and 
indeed,  were  it  allowed,  criminal  trials  in  Scotland 
would  become  inextricable  ;  were  the  character,  of  each 
witnefs  to  be  thus  inquired  into,  there  would  be  as  many 
feparate  trials  as  there  are  witneftes  produced.  Be- 
fiides,  were  this  new  form  to  be  introduced,  witneffes 
would  be  deterred  from  appearing  upon  citation  given. 
Inftead  of  being  called  to  give  evidence,  they  would 
in  effeCt  be  called  to  Band  an  inquiry  upon  the  whole 
conduct  of  their  lives.  If  they  were  to  appear  and 
undergo  fuch  a  fcrutiny,  they  would  come  much  worfe 
prepared  for  their  defence  than  the  parties  themfelves 
when  tried  for  the  greateft  crimes.  For  the  parties 
know  what  is  charged  againft  him,  and  by  what  evi¬ 
dence  it  is  propofed  to  prove  fuch  charge  :  They  are 
therefore  enabled  to  prepare  for  their  defence.  But 
witnetTes  neither  know  what  may  be  charged  againft 
them,  nor  by  what  evidence  it  is  propofed  to  prove 
fuch  charge  ;  they  are  therefore  incapable  of  prepa¬ 
ring  for  their  defence.  Indeed,  by  the  forms  eftablifh- 
ed  in  Scotland,  the  public  profecutcr  himfelf  has  no 
means  of  confuting  fuch  a  charge  brought  againft  a 
witnefs.  He  may  be  poffeffed,  as  he  is  actually  in'  the 
prefent  cafe,  of  certificates  from  credible  perions  to 
prove  the  character  of  the  witnefs  to  be  unbleraifhed ; 
but  he  is  not  at  liberty  to  produce  them,  becaufe  he  mult 
confine  himfelf  to  the  examination  ol  the  witneffes 
whofe  names  are  given  out  with  the  libel,  and  to  the 
evidence  therein  mentioned. 

With  refpect  to  the  fecond  objection.  That  the  wit¬ 
nefs  is  a  common  proftitute,  &c.  it  cannot  be  received 
in  this  cafe;  for  the  crimes  charged  are  occult  crimes, 
faid  to  have  been  committed  intra  familiam ,  and  they 
can  only  be  proved  by  witriefles  who  refided  in  the  fit- 
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rally,  be  their  cha'r after  what  it  will.  The  witnefs  a- 
gainft  whom  the  objection  is  moved  did  refide  in  the 
.family  at  the  period  when  the  crimes  charged  are  faid 
to  have  been  committed.  She  was  a  near  relation  of 
the  family  of  Eaftmiln,  was  received  and  entertained 
as  fuch,  and  had  occafion  to  have  daily  intercourfe 
with  the  pannels.  If  fuch  neceffary  witnefles  were  to 
be  rejefted,  it  follows,  that  the  crimes  charged  could 
not  be  proved  at  all.  Againft  the  lad  witnefs,  Katha¬ 
rine  Campbell,  it  was  objefted,  That  die  had  been 
turned  out  of  the  family  for  fomc  fmall  thefts  ;  had 
vowed  revenge,  and  entertained  malice  againft  Mrs 
Ogilvie  the  pannel.  Againft  this  witnefs  it  is  objefted, 
That  fhe  is  of  an  abandoned  character  and  common 
proftitute.  Like  objections  might  be  moved  againft  e- 
very  other  perfon  of  the  family  called  as  witnefles;  and 
thus  it  would  follow,  that  in  the  houfe  of  Eaftmiln, 
the  greateft  crimes  might  be  committed  with  certain 
impunity,  becaufe  there  were  in  the  family  no  wit¬ 
nefles  of  irreproachable  charafters,  who  might  give  e~ 
vidence  of  fiich  crimes. 

With  refpeft  to  the  third  objection,  it  is  no  lefs  ir¬ 
relevant.  If  the  witnefs  did  fpread  fuch  reports  as 
are  mentioned  in  the  objection,  from  her  proper  know-t 
ledge  or  juft  fufpicion  of  the  truth  of  the  matters  li¬ 
belled,  fhe  did  nothing  unlawful  ;  and  until  the  clo- 
fing  of  the  evidence,  it  cannot  be  known  whether  the 
reports,  if  fpread  by  her,  were  true  or  falle.  It  is 
therefore  premature  in  the  pannels,  to  offer  to  prove 
the  fallehood  of  reports  while  the  inquiry  fubfifts, 
whether  the  fafts  reported  were  true. 

With  refpeft  to  the  fourth  objection  of  deadly  ma¬ 
lice.  It  is  a  charge  in  itfelf  moft  improbable,  That  a 
witnefs  would  deliberately  refoive  to  perjure  herfelf 
cut  of  malice.  The  pannels  ought  to  condefcend,  not 
only  on  the  particular  expreflions  ufed,  but  alfo  on  the 
caufe  of  fuch  deadly  malice.  Were  a  general  proof 
of  malice  exprefled  in  words  to  be  permitted,  then  it 
would  be  in  the  power  of  every  witnefs  favouring  the 
pannel,  to  incapacitate  himfelf  from,  bearing  evidence 

to 


to  fa Cts  which  might  be  hurtful  to  the  pannel’;  and 
hence  it  is,  that  the  practice  of  the  court  requires,  that 
not  only  the  expreffions  importing  malice  be  proved, 
but  that  the  probable  caufe  of  fuch  deadly  malice  be 
alio  proved 

The  Lords  Jiiftice-Clerk  and  Commiffioners  of  Ju- 
“  fticiary,  having  confidered  the  foregoing  objections 
“  and  anfwcrs  thereto,  repell  the  objections  ;  and  al- 
**  low  the  {aid  Anne  Clark  to  be  examined,  referving  the 
“  confideration  of  the  alledgeance,  as  to  the  faid  Anne 
“  Clark’s  being  the  author  of  the  report  of  the  pan* 
nels  guilt,  till  their  exculpation  ;  and  alfo  referving 
f‘  to  the  confideration  of  the  court,  whether  or  not 
“  any  Jpecial  cxpreffioifs  of  malice,  that  may  he  con- 
defcended  on  by  the  pannels  in  their  exculpation, 
€<  llia.ll  be  admitted  or  not. 

(Signed)  GiLB.  ELLIOT,  I.  P.  DT 

On  pronouncing  of  which  interlocutor,  Mr  Alex¬ 
ander  Lockhart  advocate,  procurator  lor  the  pannels, 
protefted  for  remeid  of  law. 

The  faid  ANNE  CLARK,  daughter,  to  the  deceafed. 
Allan  Clark  officer  of  excife,  aged  thirty  and  upwards, 
unmarried,  purged  of  malice,  and  partial  counfel, 
fworn,  and  interrogate,  depones,  1  hat  Ihe  was  coufin- 
german  to  the  deceafed  Mr  Ogilvie  of  Eaftmiln,  and 
went  to  Eaftmiln  upon  the  ftrft  day  of  March  Jaft  : 
That  her  reafons  for  going  there  were,  not  only  to  fee 
Eaftmiln  and  Mrs  Ogilvie,  who  were  then  lecently 
married,  and  Lieutenant  Ogilvie  who  was  then  come 
from  abroad,  but  alfo  to  endeavour  to  make  up  the 
peace  betwixt  that  family  and  their  brother  Alexander, 
who  had  entered  into  a  very  mean  marriage  below  the 
rank  of  his  family  :  That  alter^he  deponent  had  been, 
fome  little  time  at  Eaftmiln,  fhe  came  to  be  informed, 
that  Mrs  Ogilvie  the  pannel  was  cenlured  for  being 
too  familiar  with  the  other  pannel,  Lieutenant  Ogil¬ 
vie  :  That  the  deponent  informed  Mrs  Ogilvie  the 
pannel  of  what  Ihe  had  thus  heard  ;  and  defired  Mrs 
Ogilvie  to  be  upon  her  guard  as  to  her  conduct  and 

to 
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to  abhain  from  the  Lieutenant’s  company  :  That  not- 
withftanding  this,  Mrs  Ogilvie  was  frequently  in  a 
room  by  herfelf  with  the  Lieutenant.  Depones,  J.  hat 
upon  Sunday  the  nineteenth  day  of  May  lall,  all  the 
family  went  to  church,  excepting  the  two  pannels  and 
the  deponent;  and. that  they  three  Haid  together  con-  . 
verfing  in  the  lower  part  of  the  houfe ;  but  thereafter 
the  two  pannels  left  the  deponent  in  the  low  room, 
and  went  up  flairs  together  to  the  ealt  room  above 
flairs,  which  was  the  Lieutenant’s  room,  and  imme¬ 
diately  over  head  of  the  room  where  the  deponent 
was  left :  That  fhe  heard,  by  the  motion  of  the  teer, 
that  both  of  them  had  entered  the  room  above,  an d% 
as  (lie  judged,  they  went  towards  the  bed  ;  and  there¬ 
after  the  noife  of  the  feet  ceafed  :  i  hat  upon  this  the 
deponent,  in  order  to  d.llover  what  was  puffing,  went 
up  the  flair;  and  as  the  bed  in  the  Lieutenant’s  room 
was  an  alcove  bed,  the  back  of  which  came  to  the  fide 
of  the  flair,  and  there  was  nothing  betwixt  the  bed 
and  the  flair,  but  a  piece  of  plaifler  and  the  timber  of 
the  bed,  fo  that  a  perfon  handing  in  the  Hair  could 
hear  diHin&ly  what  puffed  in  the  bed,  fhe  flood  and 
liflened ;  and  from  the  motions  that  lhe  heard,  is  po- 
fitive  that  they  were  in  bed  together,  and  abufing  their 
bodies  together;  by  which  fhe  means,  they  were  ly¬ 
ing  carnally  together.  Depones,  That  immediately 
after  this  fhe  came  up  to  the  room  where  the  pannels 
were,  and  walked  to  the  ertd  of  the  room,  without 
looking  into  the  bed:  Thgt  fhe  then  turned  and  law 
the  Lieutenant,  one  of  the  pannels,  Handing  dole  by 
the  fide  of  the  bed  buttoning  his  breeches ;  and  fhe 
oblerved  his  fhirt  at  firft  out.  That  at  this  time  fhe 
obferved  Mrs  Ogilvie  was  in  the  fame  bed  ;  and  that 
fhe  faw  her  cloaths  which  fhe  had  then  on,  which 
were  a  red  and  white  caliico  bed-gown  and  fkirc.  De¬ 
pones,  That  the  fame  evening  fhe  told  Mrs  Ogilvie  the 
pannel  what  fhe  had  feen  and  heard  :  That  Mrs  Ogil- 
vie  made  no  anfwer.  Depones,  1  hat  upon  the  Monday , 
the  pannels  repeated  the  fame  thing,  which  tl^e  depo¬ 
nent  is  pofitive  of,  becaufe  Hie  faw  them  go  out  of  the 

low 
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low  room,  and  heard  them  enter  the  Lieutenant’s 
room,  move  towards  the  bed  ;  and  then  the  deponent 
hftened  at  the  flair,  and  heard  the  fame  motions  re- 
*  ,  :  liiat>  upon 1  the  Tuefday  and  the  Wednefday, 

he  heara  thfm  a£ain  ^tire  together  to  that  room,  and 
move  towards  the  bed;  bun  fhe  did  not  any  of  thefe 
two  daysgo  to  the  flair.  Depones,  That  fhe  told  the 
deceafed  Mr  Ogdvie  of  Eaftmiln’s  mother,  the  depo¬ 
nent  s  aunt,  what  fhe  had  heard  and  feen  ;  this  (he 
told  her  Sunday  night,  Monday,  and  Tuefday.  De- 

P0lJ1es,..T]v‘\t  flie  .hearci  afterwards  from  the  deceafed 
Eaftmiln,  that  his  mother  had  faid  to  him,  that  the 
panne  ,  Mrs  Ogdvie,  was  troublefome  to  the  other 
pannel  the  Lieutenant:  That,  on  occafion  of  this  in¬ 
formation,  there  was  ill  blood  and  high  words  between 
the  two  brothers;  and  at  length  Eaftmiln  deceafed 
ordered  the  Lieutenant  out  of  his  houfe ;  and  that 
tins  happened  upon  the  Thurfday  immediately  fubfe- 
quent  to  the  Sunday  aforefaid.  And  further  depones, 
Ihat  upon  the  Sunday,  Eaftmiln,  as  lhe  believes,  was 
at  Gienkslry  ;  That  the  other  days  he  was  at  home; 

ut  as  he  went  to  vilit  his  workmen  every  morning, 
when  the  pannels  went  together  to  the  Lieut enapt’s 
room  as  aforefaid,  it  was  at  the  times  that  Eaftmiln. 
was  out  with  his  workmen.  Depones,  That  Lieute¬ 
nant  Ogdvie  left  the  houfe  of  Eaftmiln  about  three 
o  dock,  after  noon  of  the  Thurfday  aforefaid:  That, 
upon  his  leaving  it,  the  other  pannel,  Mrs  Ogdvie, 
went  up  to  the  room  which  had  been  his,  and  threw 
i  eric  If  down  upon  a  bed  in  that  room,  different  from 
the  alcove  bed-above  mentioned,  and  there  fell  a-tear- 
mg  and  crying;  and  that,  when  her  hu’fband  came 
to  the  room,  fhe  ordered  him  to  go  out  of  it;  That 
Eaftmiln,  upon  that  occafion,  told  his  wife,  that  her 
conduct  was  improper,  and  that  die  would  ruin  her 
reputation,  by  intermeddling  in  the  differences  be¬ 
twixt  him  and  lus  brother.  And  being  further  inter¬ 
rogate,  depones,  ft  hat,  before  the  Sunday  above  men¬ 
tioned,  the  deponent  has  frequentlyTeen  improper  fa¬ 
miliarities  between  the  two  pannels;  particularly,  fhe 

.  -  has 
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has  Teen  them  kitting  one  another,  and*  him  having 
his  hand  down  her  bread.  Depones,  That  when  the 
Lieutenant  went  off,  as  above  mentioned,  and  Mrs 
Ogilvi^was  in  the  above  difpofition,  Eaftmiln,  as  he 
had  frequently  upon  former  occafions,  when  he  and 
his  wife  differed  about  the  Lieutenant,  expreffed  his 
defire  to  go  and  leave  his  own  houfe;  and  the  depo¬ 
nent,  who,  at  that  tirpe,  faw  little  profpect  of  har¬ 
mony  between  them,  propofed  to  Mrs  Ogilvie,  that 
fhe  fhould  agree  to  this  fcheme,  which  fhe  feemed  very 
well  pleafed  with ;  but  that  next  day  both  feemed  to 
have  changed  their  mind.  And  being  further  inter¬ 
rogate,  depones,  That,  about  a  fortnight  or  three 
weeks  after  the  deponent  went  to  Eaftmiln,  the  two 
pannels,  and  the  deceafed  Mr  Ogilvie  of  Eaftmiln  ha¬ 
ving  gone  to  pay  a  vifit  at  Glenkilry,  they  all  of  them 
returned,  as  the  deponent  thought,  in  very  bad  hu¬ 
mour;  and,  in  particular,  Mrs  Ogilvie  the  pannel  was 
fo,  and  expreffed  her  diffatisfaclion  with  her  hufband, 
and  faid,  If  fhe  had  a  dofe,  fhe  would  give  it  him; 
but  the  deponent  at  that  time  did  not  think  Mrs  Ogil¬ 
vie  ferious  in  what  fhe  faid  :  That  thereafter,  but  fhe 
cannot  precifely  fpecify  the  times,  Mrs  Ogilvie  did  fre¬ 
quently  fignify  to  the  deponent,  that  fhe  was  refolved 
to  poifon  her  hufband  ;  and  told  the  deponent,  fhe  in¬ 
tended  to  get  poifon  either  from  Mr  Robertfon  a  mer¬ 
chant  in*  Perth,  or  Mrs  Eagle  who  keeps  a  feed  fliop 
in  Edinburgh,  upon  pretence  of  poifoning  rats:  That 
the  deponent,  feeing  Mrs  Ogilvie  intent  at  that  time 
upon  that  project,  endeavoured  to  divert  her  from  it 
by  gaining  time,  and  fignified,  that  if  fhe  applied  to 
thele  people  for  the  poifon,  fhe  would  be  brought  to 
an  untimely  end  ;  hut  that  fhe,  the  deponent,  would 
go  to  Edinburgh,  and  get  a  brother  of  the  deponent’s 
who  lired  there  to  buy  the  poiibn  :  That  Mrs  Ogilvie 
approved  of  the  deponent’s  propofal ;  but  complained, 
that  the  deponent  was  long  in  putting  it  in  execution, 
and  therefore  propofed  to  the  deponent  to  fpeak  of  it 
to  Lieutenant  Ogilvie  the  pannel,  as  he  could  get  it 
more  expeditioufly ;  and  this  the  deponent  declined  to 

do. 
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do.  Depones,  That,  upon  the  day  chat  the  Lieute¬ 
nant  was  put  from  the  houfe,  fhe,  Mrs  Ogilvie,  told 
the  deponent,  that,  with  much  difficulty,  lhe  had 
prevailed  upon  Lieutenant  Ogilvie  the  pannel  to  un* 
dertake  to  furnith  her  with  poifon.  Depones,  That 
upon  Wednefday,  which  was  the  day  immediately 
before  Eafimiln’s  death,  Mrs  Ogilvie  the  pannel,  told 
the  deponent,  that  fhe  had  received  a  letter  the  day 
before  from  the  Lieutenant,  which  was  brought  to  her 
hand  by  Elifabeth  Sturrock;  and  in  this  Tetter  he  had 
acquainted  her,  that  he  had  got  the  poifon  fhe  length 
of  Alyth,  but  did  not  chufe  to  trull  Elifabeth  Stur¬ 
rock  with  it;  and  that  he  would  fend  it  by  Andiew 
Stewart  his  brother-in-law,  whom  he  was  to  fend  with 
it  next  day ;  fo  that  lhe  expected  it  there  that  night. 
Depones,  That,  upon  this  occafion,  fhe  told  Mrs  Ogil- 
vie,  Hie  never  believed  it  would  come  to  that  pitch, 
and  exhorted  her  moll  earneftly  againlt  the  propofal, 
fayino-,  It  would  not  only  bring  her  to  mifery,  both 
in  this  world  and  in  the  next,  but  would  be  bringing 
a  difgrace  upon  the  family  lhe  was  come  of,  and  up¬ 
on  that  into  which  fhe  was  married  :  That,  upon  this 
occafion,  Mrs  Ogilvie  faid  to  the  deponent,  to  let  her 
alone,  for  the  converfation  was  dilagreeable  to  her,  as 
the  deponent  knew,  and  fhe  \^as  determined  to  put 
her  refolution  in  execution  whatever  might  be  the  e- 
vent.  Depones,  That  the  reafons  given  by  Mrs  Ogil- 
vie  for  coming  to  this  ftrange  refolution,  and  for  re¬ 
jecting  all  the  propofals  the  deponent  made  lor  her 
living  in  friendfliip  with  her  hufband,  were,  that  lhe 
did  not  love  her  hufband,  and  never  could  love  him ; 
and  that  he  had  ufed  Lieutenant  Ogilvie  ill  upon  her 
account;  and  faid.  How  happy  could  they  live  at 
Eaftmiln,  if  there  were  none  there  but  tne  Lieutenant, 
flie,  and  the  deponent  !  That*  upon  one  occafion  the 
deponent,  in  remonftrating  againlt  thefe  wicked  pi  o- 
pofals,  told  Mrs  Ogilvie,  that,  altbo’  her  hufband 
were  dead,  ffie  and  the  Lieutenant  could  not  enjoy 
one  another;  Mrs  Ogilvie  anfwered,  That  they  could 
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been.  And  being  further  interrogate,  depones,  That 
when  (lie  was  remonftrating  to  Mrs  Ogilvie  againll 
poiloning  her  hufhand,  fhe  fpecially  mentioned  to  her-, 
that  as  ihe  had  been  guilty  of  adultery  and  incefl,  it 
was  a  dreadful  thing  to  crown  all  with  murder.  De¬ 
pones,  That  upon  the  Wednefday’s  night  aforefaid, 
immediately  preceding  Eaftmiln’s  death,  Mrs  Ogilvie 
the  pannel  and  the  deponent  went  out  together,  Mrs 
Ogilvie  having  expreffed  her  impatience  for  Andrew 
Stewart’s  arrival  :  That  they  did  not  meet  with  An¬ 
drew  Stewart  ;  but  when  they  returned  to  the  houfe, 
found  him  fitting  with'  the  old  Lady  Eaftmiln,  he  ha¬ 
ving  come  in  another  way  :  That  Mrs  Ogilvie  the  pan¬ 
nel  immediately  carried  Andrew  Stewart  up  flairs  with 
her,  who  (laid  with  her  about  half  an  hour,  and  then 
came  down  flairs  by  lii node! f  :  That  the  deponent  afk- 
ed  him,  If  he  had  brought  any  thing  with  him  ?  he 
anfwered  nothing  at  firft  ;  but,  upon  her  prefling, 
and  faying,  She  was  fure  he  had  brought  fomething 
with  him,  he  then  faid  he  had  brought  fome  drugs 
for  Mrs  Ogilvie,  which,  at  time,  he  defcribed  as  be¬ 
ing  in  two  phial  glades :  T  hat  the  deponent,  on  this 
occafion,  faid;  they  were  black  drugs  :  That  Mrs  O- 
gilvie  the  pannel  having  come  down  flairs  very  foon 
after,  the  deponent  did  not  g-ct  an  opportunity  at  that 
time  to  explain  to  Andrew  Stewart  what  fhe  meant  bv 
calling  them  black  drugs.  But  Mrs  Ogilvie  and  An¬ 
drew  Stewart  having  gone  out  towards  the  Kirkton, 
and  left  the  deponent  and  her  aunt  Lady  Eaftmiln  by 
themfelves-,  the  deponent  told  her  aunt,  that  fhe  be¬ 
lieved  what  Andrew  Stewart  had  brought  was  poifon  * 
for  that  Mrs  Ogilvie  the  pannel  had  told  her,  the*  de¬ 
ponent,  that  Andrew  Stewart  was  to  bring  the  poifon. 
Depones,  d  hat  the  old  Lady  Eaftmiln  was  pre/ent 
when  the  deponent  faid  to  Andrew  Stewart,  they 
were  black  drugs,  as  above  mentioned  That  the  de¬ 
ponent,  after  acquainting  the  old  Lady,  as  above,  afk- 
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ej  her,  If  the  fhould  inform  the  deceafed  Mr  Ogilvie 
of  Eaftmiln  of  the  particulars  ?  That  the  old  Lady 
faid  it  would  be  improper  ;  for  that  Mrs  Ogilvie  would 
perfuade  her  hufband,  that  it  was  but  laudanum  for 
her  own  ufe,  and  would  refent  it  againft  the  depo¬ 
nent  ;  and  that  the  only  method  that  occurred  to  her 
was,  ’  that  both  die  and  the  deponent  fhould  cau¬ 
tion  Eaftmiln  againft  taking  any  thing,  from  his  wife 
in  private.  Depones,  That  after  this,  (lie  went  to  the 
Kirkton  with  a  view’  of  being  advifed  by  the  minifter 
what  was  fit  to  be  done  in  finch  a  cafe  ;  but  had  the 
misfortune  to  mils  him,  he  not  being  at  home,  the 
door  locked,  but  the  key  in  it  :  That  Eaftmiln  and 
his  wife,  the  pannel,  and  Andrew7  Stewart,  weie  all 
in  the  Kirkton  at  that  time,  in  the  houfe  of  Fergus 
her uu fon,  a  tenant  of  Eaftmiin’s,  who  keeps  a  public 
houie  :  That  they  having  come  aw7ay  from  the  Kirk¬ 
ton  Mrs  Ogilvie  and  Andrew  Stewart  walked  on  like 
a  piftol-lho? before  Eaftmiln  ;  and  the  deponent  join- 
ed  Eaftmiln,  and  fignified  to  him,  that  it  wmuld  be 
very  proper  and  neceffary  for  him  to  leave  his  own 
houfe,  for  that  fhe  believed  his  life  was  in  danger  , 
but  did  not  tell  him,  that  fhe  fufpetfed  the :  danger  was 
from  his  own  wife  :  That  Eaftmiln  laid,  he  could  not 
leave  home  at  that  time,  becaufe  of  his  labour  fhe 
having  fignified,  that  there  was  a  danger  m  a  delay,  Eaft¬ 
miln  anfwered,  He  underftood  what  fhe  meant;  ut 
that  he  was  determined  he  would  take  nothing  fhe 
gave  him,  and  fo  would  put  it  out  of  her  power. 
Depones,  That  her  aunt,  that  fame  night,  both  be¬ 
fore  and  after  fupper,  told  her,  that  fhe  hkewife  had 
cautioned  Eaftmiln  to  take  nothing  from  his  wife. 
Depones/That  the  fame  evening  (he  informed  Andiew 
Stewart,  that  (he  believed  it  was  poifon  he  had  brought, 
and  told  him  her  reafons  for  believing  fo  ; ;  that  A  - 
drew  Stewart  appeared  to  give  credit  to  what  the  de¬ 
ponent  faid.  Alter  Eaftmiln  and  his  wife  had  gone 
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up  ftairs  to  bed,  Andrew  Stewart,  the  old  Lady,  the 
deponent’s  aunt,  and  the  deponent,  had  a  long  con- 
veri'ation  how  to  difappoint  Mrs  Ogilvie’s  defign  ; 
and  particularly,  Hie  remembers,  that  Andrew  Stew¬ 
art  piopofed,  that  as  he  knew  the  drawer  wherein 
die  had  put  the  things  that  he  had  brought  her, 
means  (hould  be  ufed  in  the  night-time  to  get  Mrs  O- 
gilvie’skeys  to  open  the  drawer  and  takeout  the  things ; 
or, if  that  would  not  anfwer,that  they  might  get  a  tradef- 
man  jiext  day,  or  as  focn  as  they  could  get  an  oppor¬ 
tunity,  to  open  the  back  of  the  cheft  of  drawers,  and 
fo  get  into  the  particular  draper  to  get  out  the 
things.  Depones,  That  Mrs  Ogilvie,  as  Andrew  Stew-  - 
art  told  that  night,  received  a  letter  fioin  Lieute¬ 
nant  Ogilvie,  which  he,  Andrew  Stewart,  brought 
along  with  him  ;  and  that  the  Lieutenant  had  defined 
him  to  deliver  that  letter,  with  the  drugs,  privately 
to  Mrs  Ogilvie  the  pannel.  Depones,  That  (he  never 
infinuated  toEaftmiln  any  fufpicicns  Hie  had  of  his  life 
being  in  danger,  till  that  night  above  mentioned, 
which  was  the  one  immediately  preceeding  his  death.; 
but  that  Ihe  frequently  told  to  the  old  Lady  his  mother 
of  the  danger  ihe  apprehended  Eaftmiln  was  in,  from 
the  difpofition  his  wife  appeared  to  be  in  ;  and  the  old 
Lady  faid,  that  Ihe  likewife  was  fufpicious,  becaufe  Ihe 
thought  her  daughter-in-law  would  hick  at  nothing  : 
But  that  the  deponent  did  not  explain  to  the  old  La¬ 
dy  the  affair  of  the  poifon,  till  after  the  Lieutenant 
was. turned  away  from  Eaflmiln,  when  Hie  advifed  her 
to  warn  her  fon  of  his  danger.  And  being  further 
interrogate,  depones,  That  from  the  time  that  the  de¬ 
ponent  went  to  his  houfe  in  March  laft,  Eafimiln  ap. 
peared  to  be  under  great  diftrefs  of  mind  on  account 
of  the  difference  between  him  and  his  wife;  but  fire 
did  hear  him  complain  of  any  bodily  indiipofition, 
excepting  fometimes  of  a  pain  in  his  bread,  which  Ihe 
thinks  happened  twice ;  but  he  never  kept  his  bed  one 

E  2  day. 


t  56  3 

(Jay,  nor  even  an  hourgextracrdinary :  That  the  day 
immediately  before  his  death,  there  had  been  a  quar- 
iel  between  him  and  his  wife  ;  and  the  quarrel  was, 
that  Mrs  Ogilvie  had  given  the  deponent  fome  cam- 
brick  to  make  into  ruftles  for  the  Lieutenant,  who, 
the  faid,  had  fent  the  cambrick  to  her  Mrs  Ogilvie  ; 
whereas  K  aft  mi  In  faid  a  chapman  had  come  that  day 
to  the  h'oufe,  and  craved  him  for  the  price  of  it,  and 
that  he  had  refufed  to  pay  it:  That  upon  this  quar¬ 
rel  Eaftmiln  had  gone  out  in  bad  humour,  and,  as  the 
deponent  thinks,  without  his  breakfaft  ;  and  the  de¬ 
ponent  heard,  that  he  fpent  the  day  among  his  te¬ 
nants  over  the  hill :  That  he  returned  in  the  evenings 
and  faid  he  was  not  well,  and  went  to  bed  without 
fupper.  Depones,  That  Eaftmiln  never  had  at  this 
time,  or  at  any  time,  fo  far  as  fhe  knows,  any  violent 
vomitings,  purging,  or  convulfions  ;  and,  fo  far  as 
the  know?,  no  body  clfe  ever  heard  of  any  fuch  thing. 
Depones,  That  next  morning  Mrs  Ogilvie  the  pannei 
made  the  tea  for  breakfaft  fome  what  earlier  than  u- 
•faa!  :  That  the  deponent  having  come  into  the  break - 
fuftiiig  room,  heard  Mrs  Ogilvie  the  pannei  fay,  that  the 
La*rd°  and  Elizabeth  Sturrock  were  well  off  that 
morning,  for  they  had  got  the  fir  ft  of  the  tea:  That 
the  deponent  before  this  had  been  fitting  with  her 
face  to  the  window,  and  her  back  to  the  table,  but 
did  not  take  any  notice  what  Mrs  Ogilvie  had  been 
doing;  but  upon  Mrs  Ogilvie  expreflmg  herfelt  as  a- 
bove,  turned  about  and  aiked,  What  !  has  the  Land 
o-ot  tea  !  and  Mrs  Ogilvie  anfwerecj  he  had  ;  upon 
which  the  deponent  laid  nothing.  Depones,  That 
fhe  does  not  know  the  reafon  why  Mr  Ogilvie  had 
not  come  down  to  breakfaft  that  morning.  Depones, 
That  ihe  had  faid  to  the  old  Lady,  as  fhe  thinks, 
{lie  was  frightened  about  the  tea  the  Laird  had 
oot ;  but  find  nothing  to  Andrew  Stewart  of  it,  and 
this  ihe  means  of  the  time,  before  the  Laird  was  taken 
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JH.  Depones,  That  Mrs  Ogilvie  the  pannel,  during 
the  time  of  breakfaft,  went  out  of  the  room  twice  or 
thrice,  and  at  length  came  in  and  told  the  Laird  was 
taken  very  ill  :  That  the  deponent  overheard  a  re¬ 
port  among  the  fervants,  that  he  was  troubled  with 
a  purging  and  a  vomiting  ;  d  hat  the  old  Lady  de- 
fired  the  deponent  to  go  up  and  fee  Eaftmiln,  which 
ihe  did  in  about  half  an  hour  after  breakfaft  :  That 
(he  continued  very  lhort  while  in  the  room,  (he  look¬ 
ed  to  him,  and  he  appeared  to  her  to  be  in  a  dying 
condition  :  That  (lie  came  off  very  foon  crying ;  Mrs 
Ogilvie  the  pannel  met  her,  and  alked  it  the  was 
daft  ?  That  the  deponent  anfwered,  in  way  of  fur- 
prife  or  derifton,  O  !  ay !  and  Mr  Ogilvie  is  dying. 
Depones,  That  after  (he  had  come  down  ftairs,  and 
(laid  half  an  hour  or  fo,  the  old  Lady  defired  her  to 
go  up  ftairs  to  her  fon  Eaftmiln,  to  keep  him  from 
thefe  two  women  ;  and  which  the  deponent  underftood 
fhe  meant  Mrs  Ogilvie  and  Elizabeth  Sturrock,  who 
were  then  fitting  with  him  :  That  the  deponent  ac- 
-  cordingly  went  up  ftairs  before  mid-day,  as  the  thinks, 
and  continued  with  him  till  his  death,  which  happen¬ 
ed  betwixt  eleven  and  twelve  o’clock  at  night  :  'I  hac 
Eaftmiln,  as  the  deponent  has  above  exprelfed,.  was 
feized,  as  fhe  heard,  with  a  purging  and  vomiting  : 
That  after  the  went  up  ftairs  to  him,  he  had  tor  fome 
time  fome  purging,  but  not  near  to  violent  as  fhe  had 
been  inlormed  it  was  before  :  That  he  had  a  moft  fe- 
vere  vomiting,  and  called  always  to  give  him  a  cold 
drink  :  That  he  drank  great  quantities  of  cold  wa¬ 
ter  :  That  the  deponent  having  mixed  it  with  milk, 
he  complained  of  that,  and  infilled  to  have  cold  water 
by  itfelf,  and  then  drank  fome  fmall  ale  ;  but  upon  his 
brother-in-law  Glenkilry’s  coming  there,  which  was  in 
the  evening  when  it  was  almoft  dark,  he  difiuaded 
him  from  taking  more  ale  :  That  the  deponent  tried 
-him  once  with  a  glafs  of  wine*  and  a  piece  of  fugar 
in  it,  which  he  drunk,  and  for  about  an  hour  after 
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taking  it  vomited  none  :  That  the  deponent  got  the 
glafs  of  wine  from  Mrs  Ogilvie  the  panne!  s’  That 
Eadmiln  immediately  after  taking  the  water  or  the 
ale  threw  it  up  again  ;  but  after  he  had  drunk  the 
glafs  of  wine,  as  aforefaid,  there  was  an  intermiffion 
of  the  vomiting  for  about  an  hour  ;  and  though  he 
drank  both  water  and  ale  after  that,  he  kept  it  longer 
than  before.  Depones,  That  Eadmiln  complained  of 
a  burning  at  his  heart,  as  he  called  it  ;  and  complain¬ 
ed  bitterly  of  pains  in  the  brawns  of  his  legs,  and  faid 
they  would  rent,  and  defired  the  deponent  to  bind 
them  up  for  him,  which  the  deponent  accordingly  did: 
That  there  was  a  fevere  heaving  at  his  bread,  and 
a  drong  caw,  and  he  cried  to  keep  open  the  win¬ 
dows  to  give  him  breath  :  That  he  was  condantly  in 
motion,  moving  his  head,  his  legs,  and  his  arms  : 
That  fhe  obferved  in  the  afternoon  he  did  not  fpeak 
plain,  which  die  fuppofed  was  owing  to  his  tongue 
having  dwelled  ;  but  lhe  did  not  fee  his  tongue  :  That 
about  an  hour  or  an  hour  and  a  half  before  his  death, 
he  had  an  intermidion  of  the  vomiting  ;  but  that  at 
length  he  was  again  attacked  with  a  mod  fevere  prels 
of  vomiting,  after  which  he  fell  back  upon  the  depo¬ 
nent,  who  was  fitting  behind  him  in  the  bed  fupport- 
ing  him,  and  expired.  Depones,  That  die  heard 
Eadmiln,  during  his  didrefs,  fay  to  James  Millam  his 
tenant  in  the  mill,  who  was  attending  him,  that  it 
was  either  drong  poifon  or  rank  poifon,  that  was  kil¬ 
ling  him.  Depones,  That  before  one  o’clock  die 
heard  the  old  Lady  Eadmiln  fay  to  Eadmiln,  that  he 
had  broke  his  promife  to  her  in  taking  any  thing  from 
his  wife  *  That  he  anlwered,  It  is  too  late  now,  mo<- 
ther  ;  but  die  forced  it  on  me  :  That  at  this  converfa- 
tion  there  were  none  prefent,  but  the  old  Lady  and 
the  deponent.  Depones,  That  lhe  knows  nothing 
about  fending  for  any  furgeon  to  attend  upon  Ead¬ 
miln,  further  thairthat  die  herfelf  fent  Annie  Robert- 
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fon,  one  of  the  fervants  of  the  hotife,  to  tell  Andrew 
Stewart,  who  fhe  underftood  had  then  gone  off  for 
Alyth,  to  defire  Mr  Meik  the  fargeon  at  that  place  to 
come  to  Eaftmiln  ;  and  that  this  happened  the  fore¬ 
noon  of  the  day  on  which  Eaftmiln  died  :  That  fhe 
thinks,  before  fhe  fent  off  Annie  Robertfon  herfelf,  fhe 
heard  fome  converfation  about  fending  for  a  furgeon; 
and  thinks  that  it  was  Andrew  Stewart  and  the  old 
Lady  who  were  talking  of  it.  Depones,  That  after 
Eaftmiln’s  death,  fhe  was  told  by  James  Millam,  that 
he  had  got  orders  from  Mrs  Ogilvie  the  pannel,  to 
take  a  horfe  and  go  and  acquaint  Lieutenant  Ogilvie 
of  his  brother’s  death  ;  but  that  thereafter  it  was  con¬ 
certed,  that  as  Glenkilry,  in  whole  houfe  the  Lieu¬ 
tenant  then  ftaid,  was  going  home  from  Eaftmiln, 
that  he  fhould  acquaint  the  Lieutenant :  That  next 
morning  the  Lieutenant  ai rived  about  fix  o’clock,  as 
liie  thinks.  Depones,  That  the  day  on  which  Eaft¬ 
miln  died,  Mrs  Ogilvie  the  pannel  came  in  for  a  very 
little  to  him  in  the  forenoon  :  That  thereafter  flie  fre¬ 
quently  propofed  to  come  back  to  him,  if  the  depo¬ 
nent  were- difmifled  ;  but  Eaftmiln  would  not  agree  to 
this,  and  fhe  came  no  more  near  him.  And  being 
further  interrogate,  depones,  That  the  morning  after 
Eaftmiln’s  death,  fhe  told  the  Lieutenant  the  pannel, 
that  flie  knew  the  whole  affair  of  the  poifon,  and 
aiked  him  how  he  could  fend  it  to  Mrs  Ogilvie  :  That 
the  Lieutenant  appeared  to  be  under  great  concern 
and  confufion,  and  told,  That  fuppofe  he  had  fent  it 
to  her,  he  did  not  think  fhe  had  fo  barbarous  a  heart 
as  to  give  it.  And  three  miffive  letters,  marked  by 
the  deponent  and  the  Lord  Rxaminator’s  fubfcription, 
being  lhown  to  her,  depones,  That  the  letter  ■which 
begins  Dr  Captain ,  and  is  not  fublcribed,  and  has  no 
date,  and  another  letter  which  begins  Dr  Sr,  and  is 
dated  Glenkilry ,  Weenfday ,  and  figned  Ketty  Nairn, 
are  both  very  like  Mrs  Ogilvie  the  pannel’s  writing, 
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but  the  nr  ft  fl\e  is  fure  is  her  writing ;  and  the  third 
letter,  which  bears  date  at  Glenkilry ,  and  addreifed 
To  Thomas  Ogilvie,  Efq;  of  Eaftmiln,  depones,  That 
die  does  not  know  whole  hand-writing  it  is.  Depones, 
That  (lie  did  not,  either  the  day  of  Eaftmiln’s  death, 
or  the  day  after,  acquaint  any  body,  by  letters  or  o  - 
therways,  of  her  fufpicions  and  belief  that  Eaftmiln 
died  by  poifon.  And  being  interrogate  for  the  pannels, 
depones.  That  upon  the  Monday,  Tuefday,  and 
Wednefday  above  mentioned,  when  fhe  has  deponed. 
That  the  two  pannels  were  together  in  manner  above 
defcribed,  tile  old  Lady  and  the  deponent  were  in  the 
houfe,  and  feme  fervants,  who  were  at  the  other  end 
of  the  houfe.  And  being  interrogate.  From  what 
place  the  pannels  went  when  they  went  to  the  room 
above  (lairs  for  the  laid  three  days?  depones,  they 
went  from  the  low  room  in  which  the  deponent  was 
all  thefe  days:  That  fhe  is  pofitive  the  old  Lady  Eaft¬ 
miln  was  in  the  low  room  with  them  upon  the  Mon¬ 
day  ;  but  has  been  informed  from  her,  that  fhe  ob- 
ferved  nothing  :  That  fhe  deftred  the  old  Lady,  on 
the  Wednefday,  to  obferve  the  motion  of  their  feet 
in  the  room  above  ;  but  the  old  Lady  laid  fhe  did  not 
hear  it,  which  the  deponent  imputed  to  her  being  dull 
of  hearing  ;  That  when  the  deponent  heard  as  above, 
thefe  lair  three  days,  it  was  after  breakfaft,  and,  as 
fhe  thinks!,  about  eleven  o’clock  before  noon.  De¬ 
pones,  That  when  fhe  went  into  the  room  where  the 
two  pannels  were  upon  the  Sunday,  the  door  of  the 
room  was  open.  Depones,  1  hat  fhe  did  not  meet 
Eaftmiln  upon  the  road  that  day  fhe  came  to  his  houfe  'r  * 
but  {he  faw  him  the  day  before  at  the  boat  of  Ber- 
meny,  but  did  not  fpeak  to  him,  he  having  patted  be- 
before  flic  knew  it  war  him  :  T  hat  when  (he  came  to 
Eaftmiln,  fhe  found  none  in  the  room  that  {lie  came 
into,  but  Eaftmiln  and  his  mother:  That  after  Ihe 
came  to  Eaftmiln,  Die  Dept  with  her  aunt  the  old 
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Lady.  Depones,  That  die  does  not  know  where  the 
fervants  lay;  but  has  a  notion,  that  Katharine  Camp¬ 
bell  and  F.liiabeth  Sturrock  lay  in  the  kitchen.  De¬ 
pones,  That  the  has  feen  Eliiabeth  Sturrock  feveral 
times  in  her  bed  in  the  kitchen  ;  and  that  Ihe  does  not 
remember  to  have  i flen  Katharine  Campbell  ill  her 
bed,  tho’  Ate  dept  in  the  kitchen:  1  hat  the  fervant- 
maids  had  no  place  to  deep  in,  in  the  houie,  but  the 
kitchen  ;  but  the  third  maid  dept  out  of  the  houfe. 
Depones,  That  Lieutenant  Ogilvie  flept  in  the  room 
lhe  has  formerly  mentioned  ;  but  Ihe  never  knew  him 
deep  in  any  of  the  beds,  but  the  alcove-bed,  except 
when  his  brother  was  lying  a  corpie.  Depones,  J  hat 
die  had  once  a  converfation  with  one  Mr  Don  gall  a 
furgeon,  upon  the  nature  of  laudanum,  which  Mr 
Dougall  had  been  fpeaking  of  the  day  that  Lieutenant 
Ogilvie  was  put  from  Eaftmiln :  That  Mr  Dougall 
had  been  telling  that  he  took  it  for  the  gout ;  and  Ihe 
afked,  if  it  was  not  dangerous?  he  told  her,  that 
there  had  been  inftances  of  fatal  effects  that  it  had  ; 
but  faid,  if  it  was  cautioudy  taken,  there  was  no 
danger :  That  die  afked  how  much  one  might  take 
with  fafety  ?  which  he  told  her;  but  that  fire  did  not 
afk  how  much  of  it  would  do  a  man  s  bufinefs.  De¬ 
pones,  That  from  her  own  knowledge  die  cannot  fay 
whether  Eaftmiln  was  abroad  the  morning  of  tiiat 
day  on  which  he  died;  but  that  die  heard  it  reported 
by  others,  particularly  by  Ann  Sampfon,  that  he  nad 
been  out  that  morning;  and  heard  it  reported,  that 
it  was  rtfter  he  had  got  the  bowl  of  tea ;  and  that  he 
was  feized  with  a  vomiting  before  he  got  in  again. 
Depones,  T  hat  die  knows  there  was  once  a  dofe  of 
fa  Its  Cent  from  Edinburgh  to  Eaftmiln  for  Mrs  OgiL 
vie’s  ufe  ;  but  never  heard  of  any  more  falts  coming 
into  the  family.  Depones,  There  was  no  body  pre- 
fent  when  the  old  Lady  defired  her  to  go  up  flairs  ant 
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Depones,  That  Alexander  Ogilvie,  one  of  Eaftmiln’s 
brothers,  came  to  Eaftmiln  upon  the  Tuefday  fore¬ 
noon,  after  his  death.  Depones,  That  when  the  de¬ 
ponent  once  afked  Eaftmiln, -when  he  was  dying,  If 
he  did  not  chufe  that  his  wife  fhould  be  with  him  ? 
his  anfwer  was,  “  Mils  Clark,  I  chufe  a  drink and 
that  either  Glenkilry,  or  James  Millam,  or  both,  was 
prefent  at  this  time  :  That  what  Eaftmiln  vomited 
was  much  of  the  colour  of  l'queezed  eggs,  or  greenifh 
yellow:  That  Alexander  Ogilvie  aforefaid  came  to 
Eaftmiln  upon  the  Monday  eight  days  after  fhe  came 
there;  and  that  (lie  came  on  a  Friday;  and  that  he 
ftaid  there  till  his  filter  was  married  :  That  the  never 
heard  of  any  report  of  the  indecent  familiarities  be¬ 
tween  the  pannels  before  (he  came  to  Eaftmiln  :  That 
fhe  never  knew  Mrs  Ogilvie  the  pannel,  till  the  depo¬ 
nent  went  to  Eaftmiln  as  aforefaid.  Depones,  That 
fhe  never  had' any  difference  with  any  of  the  family  of 
Eaftmiln  while  fhe  ftaid  there :  That  fhe  never  heard 
that  Eaftmiln  had  employed  James  Millam  to  turn  her 
away  from  Eaftmiln,  or  borrow  money  from  him  to 
give  her  to  go  away  from  the  houfe :  That  after  Eaft- 
miln’s  death,  fhe  got  a  meffage  from  Mrs  Ogilvie  the 
pannel,  by  Martha  Ogilvie,  Eaftmiln’s  fifter,  to  difmifs 
from  the  houfe.  Depones,  That  the  converfation  fhe 
had  with  Lieutenant  Ogilvie  the  pannel,  about  his 
fending  the  poifon  to  the  other  pannel,  was  at  the 
burn-fide,  upon  the  eaft  fide  of  Eaftmiln.  And,  upon 
the  profecutors  interrogatory,  depones,  That  fhe  does 
not  know  that  Mrs  Ogilvie  the  pannel  took  any  falts 
after  her  hufband’s  death.  Depones,  That  when  fhe 
faw  Eaftmiln,  in  coming  to  his  houfe,  at  the  boat  men¬ 
tioned  above,  fhe  was  informed  he  was  then  returning 
from  Dunfinnan.  And  being  further  interrogate,  up¬ 
on  the  part  of  the  pannels,  depones,  That  lhe  was  in¬ 
formed,  the  drawers  into  which  the  things  were  put 
that  Andrew  Stewart  brought,  flood  in  the  Lieute- 
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nant’s  room.  Depones,  That  after  the  pannels  were 
committed  to  prifon  at  Forfar,  fhe,  the  deponent,  went 
hack  to  Eaftmiln,  and  (laid  for, a  few  nights  :  That  at 
this  time  Alexander  Ogilvie,  Eaftmiln’s  brother,  had 
a  roup  of  the  cattle  at  Eaftmiln.  CauJ'a  fci entice  pa - 
tet.  And  this  is  truth,  as  fhe  fliall  anfwer  to  God. 
And  being  further  interrogate,  upon  the  part  of  the 
profecutor,  depones,  That  when  Mrs  Ogilvie  the  pan- 
nel  was  carried  prifoner  from  Eaftmiln,  Alexander  O- 
gilvie  took  up  fome  fmall  keys  of  hers,  and  alked  her, 
If  he  Ihould  take  care  of  them  ?  and  that  ihe  anfwer- 
ed.  She  did  not  care  who  took  care  of  them.  De¬ 
pones,  upon  recolle&ion,  That  Alexander  Ogilvie 
had  the  keys  in  his  hands  when  he  asked  the  above 
queftion  :  That  Alexander  Ogilvie  locked  all  the 
rooms  in  the  houfe,  except  the  laigh  room ;  and  put 
the  keys  in  a  drawer  of  that  laigh  room,  which  he 
locked,  and  took  the  key  with  him.  And  this  is  all© 
truth,  as  flie  fliall  anfwer  to  God. 

(Signed)  Anne  Clark. 

Alex.  Boswell. 


ELISABETH  STURROCK,  late  fervant  to  the  de- 
ceafed  Thomas  Ogilvie  of  Eaftmiln,  aged  twenty- 
three  years,  unmarried,  purged  of  malice  and  partial 
counfel,  and  interrogate,  depones,  being  folemnly 
fworn,  That  about  the  end  of  laft  harveft,  Ihe  entered 
as  a  fervant  to  the  deceafed  Thomas  Ogilvie  of  Eaft¬ 
miln,  and  continued  in  that  fervice  till  the  faid  Tho¬ 
mas  Ogilvie’s  death  :  That  about  Candlemas  laft,  the 
faid  Thomas  Ogilvie  was  married  to  Mrs  Ogilvie,  at 
which  time  the  faid  Mrs  Ogilvie  came  home  to  Eaft¬ 
miln  :  That  much  about  the  fame  time  Lieutenant 
Ogilvie  the  pannel  came  likewife  to  refide  at  Eaftmiln, 
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where  he  continued  till  about  a  fortnight  before  the 
faid  Thomas  Ogilvie’s  death  :  That  during  Lieute¬ 
nant  Ogilvie’s  refidence  at  Eaftmiln,  fhe  had  oc-  • 
cafion  to  obferve  too  great  a  fondnefs  betwixt  the 
faid  Lieutenant  and  Mrs  Ogilvie  the  pannels,  which 
proceeded  even  to  indecencies,  fhe  having  frequently 
ieen  them  killing  and  hugging  each  other  in  and  about 
the  houfe  of  Eaftmiln  :  ihat  the  late  Thomas  Ogilvie 
ufed  frequently  to  be  from  home,  particularly  about 
his  workmen  :  That  during  his  abfence  die  has  fre¬ 
quently  obferved  the  two  pannels  retire  by  themfelves 
to  the  upper  rooms  of  the  houfe,  both  the  carter  and 
wefter  room,  when  fhe  believed  there  was  nobody  in 
thefe  rooms  but  themfelves.  Depones,  That  one  nights 
about  fun-fet,  during  the  time  aforefaid,  the  deponent 
having  occafion  to  ipeak  to  Mrs  Ogilvie  the  pannel, 
about  what  ale  the  deponent  fhouid  bring  from  the 
Kirkton,  the  deponent  went  up  ftairs  to  the  eaft  room,  ^ 
where  the  Lieutenant  ufed  to  lie,  to  fee  for  her  mif~ 
trefs  :  That  fhe  found  the  door  of  the  room  open  ;  and 
upon  looking  into  the  room,  fhe  obferved  the  two 
pannels  lying  in  the  bed  in  which  Lieutenant  Ogilvie 
tilually  lay  :  That  fhe  fufpe&ed  them  to  be  there,  by 
hearing  them  breathing  :  That  upon  difcovering  them, 
fhe  immediately  turned  back  without  fpeaking  to  them, 
and  run  down  to  the  firft  flatt  of  the  flair,  where  fhe 
ftopt,  and  called  up  t©  her  miftrefs  to  fee  if  fhe  was 
in  the  forefaid  room,  upon  which  her  mirtrefs  aniwer- 
ed  her  from  that  room,  as  fhe  apprehended  it,  that  . 
fhe  was  there  :  That  Lieutenant  Ogilvie  the  pannel 
likevvife  fpoke  to  her  from  the  fame  place  at  that  time. 
Depones,  That  at  another  time,  and  before  the  time 
above  mentioned,  and  foon  after  Mrs  Ogilvie  the  pan- 
nel’s  marriage  with  the  late  E'aftmiln,  and  while  the 
late  Eaftmiln  was  at  Dunfinnan,  fhe  was  told  pretty 
early  in  a  morning  by  Anne  Sampfon,  a  neighbour-fer- 
rant,  that  fhe,  Ann,  believed  Lieutenant  Ogilvie  the 
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pannel  was  gone  into  her  miftrefs’s  room  :  That  Upon 
this  the  deponent  went  up  to  her  miftrefs’s  room  to  fee 
into  the  truth  of  it;  and  when  (lie  went  id  to  the  room, 
fhe  obferved  Lieutenant  Ogilvie  the  panne]  going  from 
the  bediide  towards  the  window,  in  his  night  gown  : 
That  Ihe  is  fure  her  mi  ft  refs  was  then  in  bed  in  that 
room,  as  ihe  was  not  got  up  by  that  time  in  the  morn¬ 
ing,  nor  had  Ihe  come  down  ftairs,  nor  was  ihe  in 
the  only  other  room  above  ftairs,  which  the  deponent 
immediately  went  and  looked  into.  Depones,  That 
at  fevefal  other  times,  when  the  deponent  had  ccca- 
fion  to  be  fitting  at  her  wheel  in  the  kitchen,  which  is 
immediately  under  Mrs  Ogilvie  the  pannel’s  room, 
and  where  one  can  eafi.lv  hear  any  noife,  even  to  a 
laigh  word,  that  is  made  in  Mrs  Ogilvie’s  room,  the 
deponent  heard  the  feet  of  the  two  pannels  in  the 
room,  and  fhuffling  at  the  fide  of  the  bed  :  That  the 
reafon  why  ihe  believed  it  to  be  the  feet  of  the  pan¬ 
nels  which  ilie  heard  there,  was,  that  ihe  faw  them 
go  tip  together  to  that  room  juft  before  fhe  heard  the 
noife  as  aforefaid.  Depones,  That  ihe  believes  Lieu¬ 
tenant  Ogilvie  the  pannel  was  put  away  by  the  late 
Eaftmiln  from  the  houfe,  upon  Eaftmiln’s  fufpicion, 
that  the  Lieutenant  was  too  great  with  Mrs  Ogilvie 
the  pannel  :  That  her  reafon  for  believing  fo  is,  that 
about  the  time  Lieutenant  Ogilvie  went  away,  the  de¬ 
ponent,  as  ihe  was  going  to  her  bed  in  the  kitchen, 
overheard  the.  late  Eaftmiln,  when  he  was-  going  to 
bed  with  his  wife  in  the  room  above,  fay  to  his  wife. 
That  flie  was  too  great  with  Lieutenant  Ogilvie  the 
pannel ;  and  that  they-  were  as  frequent  together  as 
the  bell  was  to  ring  on  Sunday,  Depones,  That  Aim 
Sampfon  was  in  the  kitchen  at  the  fame  time  ;  and  the 
deponent  believes  fhe  heard  what  palled  betwixt  Eaft- 
niiln  and  his  wife,  as  aforefaid,  and  the  deponent 
challenged  her  for  liftening.  Depones,  That  after 
Lieutenant  Ogilvie  the  pannel  had  left  the  houfe.  of 

F  Eaftmiln, 


1  66  3 

Taftmihi,  the  deponent  obferved  the  other  pannel, 
Mrs  Ogilvie  in  tears  and  crying  ;  upon  which  occafion 
Mrs  Ogilvie  faid  to  the  deponent,  That  fhe  was  ferry, 
or  grieved,  Lieutenant  Ogilvie  had  left  the  houle. 
Depones,  That  upon  the  night  of  the  day  that  Lieu- 
tenant  Ogilvie  left  the  houie,  as  aforefaid,  Mrs  Ogil¬ 
vie  the  pannel  gave  the  deponent  a  letter  to  be  carried 
to  Lieutenant  Ogilvie  at  Little  Forther,  about  three 
miles  from  Eaftmiln :  That  Mrs  Ogilvie  defired  the 
deponent  to  let  nobody  know  fhe  had  got  fuch  letter: 
That  the  deponent  did  not  know  what  were  the  con¬ 
tents  of  the  letter  :  That  Mrs  Ogilvie  defired  the  de¬ 
ponent  to  tell  Lieutenant  Ogilvie,  that  fhe  had  been 
Lad  fince  he  went  away  ;  and  that  her  hufband  was 
not  owning  her-.  That  fhe  delivered  the  letter  accor¬ 
dingly  to  Lieutenant  Ogilvie  at  the  water  fide  near 
Little  Forther  :  That  the  Lieutenant,  in  anfwer,  bid 
the  deponent  tell  Mrs  Ogilvie,  that  he  was  very  well; 
and  that  fhe  fhouid  keep  up  a  good  heart  ;  and  that 
lie  was  to  go  to  Baron  Reid’s.  Depones,  That  after¬ 
wards  Mrs  Ogilvie  the  pannel  gave  her  another  letter 
to  carry  to  Lieutenant  Ogilvie  at  Glenkilry,  and  to 
deliver  it  privately,  which  the  deponent  carried  accor¬ 
dingly  ;  and  fhe  received  an  anfwer  in  writing  from 
the  Lieutenant  to  Mrs  Ogilvie,  which  the  Lieutenant 
3  ike  wife  defired  her  to  deliver  privately  ;  and  fhe  did 
io.  Depones,  That  upon  another  rime,  being  the  y 
Tuefday  immediately  before  the  late  Eaftmiln’s  death, 
Mrs  Ogilvie  the  pannel  fent  the  deponent  with  another 
letter  to  Lieutenant  Ogilvie  at  Alyth,  likewife  with 
orders  to  deliver  it  privately.  Depones,  That  llie  de¬ 
livered  the  letter  to  Lieutenant  Ogilvie  accordingly, 
and  then  went  and  did  fome  other  bufinefs  in  the  town 
of  Alyth,  and  returned  and  received  an  anfwer  from 
Lieutenant  Ogilvie  to  the  laft  mentioned  letter,  which 
he  defired  her  to  take  care  of  and  deliver  privately  ; 
svhen  he.  likewife  told  her,  that  he  had  a  packet  of  li¬ 
nens 
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-shells  lying  at  a  houfe  near  by,  and  a  letter  with  them, 
which  the  Lieutenant  defired  the  deponent  to  call  for 
and*  take  to  Ea  if  mi  In  with  her  :  That  the  deponent  re¬ 
turned  itreight  to  Eaitmiln  with  the  Lieutenant’s  ,an- 
fwer;  and  Mrs  Ogilvie  not  being  then  at  home,  the 
deponent  went  and  fetched  a  bundle  of  linens,  and  the 
other  letter,  all  which-  fire'" delivered  to  Mrs  Ogilvie  ar 
the  fame  time.  Depones,  That  the  anfwer  ihe  recei¬ 
ved  lall  from  the  Lieutenant,  as  aforefaid,  was  a  large 
thick  letter,  bigger  than  a  lheet  of  paper  ;  but  ihe  did 
not  think  there  was  any  thing  in  it  but  paper.  De¬ 
pones,  That  Eaitmiln  appeared  to  be  in  his  ordinary 
health  upon  the  Tuefday  before  he  died,  and  that  he 
ufualiy  had  very  good  health,  the  deponent  having 
never  known  him  to  be  in  bad  health  while  die  was  in 
his  fervice  :  That  upon  the  Wednefday  before  his 
death,  he  was  likewife  in  good  health  :  That  upon  the 
Thuriday  morning  upon  which  he  die! ,  the  deponent 
knew  little  about  Eaitmiln,  as  fife  herfelf  was  con  lined 
to  bed  by  ficknefs,  except  that  ihe  heard  that  Eaitmiln 
had  been  taken  ill :  That  Mrs  Ogilvie  the  pannel  came 
into  the  kitchen  where  the  deponent  was  lying,  and 
told  the  deponent  in  a  low  voice,  or  a  whifper,  that 
flie,  Mrs  Ogilvie,  had  given  the  Laird  his  breakfaif 
that  morning,  and  ihe  defired-  the  deponent  to  fay, 
that  ihe  had  likewife  got  her  breakfhft,  alt.ho’  the  de¬ 
ponent  had  then  got  none  :•  That  fome  time  thereafter 
Mrs  Ogilvie  fent  Ann  Sampfon  with-  fpmc  tea  to  the 
deponent  in  a  bowl,  which  the  deponent  drunk  :  That 
the  deponent  commonly  got  tea  in  the  morning  when 
fhe  was  indifpofed.  Depones,  That  after  the  depo¬ 
nent  had  got  out  of  bed  on  the  faid  Thuriday  mor¬ 
ning,  and  before  ihe  got  the  tea  as  aforefaid,  ihe  ob- 
ferved  the  late  Eaitmiln  come  in  at  the  outer  door, 
and  come  forward  to  the  kitchen  where  the  deponent 
was  :  That  he  was  then  very  ill,  and  vomited  much: 
That,  at  this  time,  Ihe  believes  the  reft  of  the  family 
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were  at  their  break  fill,  Mrs  Ogilvle  the  pannel  having 
come  into  the  kitchen  for  feme  cream  to  the  tea.  De¬ 
pones,  That  Mrs  Ogilvie,  feeing  Eallmiln  fo  ill, 
red  him  t'o  go  up  to  his  bed,  which  he  did,  and  the 
deponent  helped  him  to  go  up  hairs  and  to  throw  off 
his  cloaths :  That  after  he  had  been  a  little  while  in 
bed,  he  laid,  he  thought  himfelf  fame  ealier.  But 
depones,  That  in  a  fhort  time  he  turned  very  ill  again, 
fell  a  vomiting  and  purging,  and  complained  of  every 
part  of  his  body  ;  laid,  his  heart’was  broken  or  riven, 
and  he  tolled  very  much.  Depones,  That  Eallmiln, 
during  his  illnefs,  called  frequently  for  cold  water,  and 
drank  often  of  it.  Depones,  That  about  ten  or  eleven 
o'clock  that  forenoon,  when  old  Lady  Eallmiln,  An¬ 
drew  Stewart,  and  the  deponent,  were  in  the  room 
together  attending  the  late  Eaftmdn,  Eallmiln  laid, 
m  the  deponent’s  hearing,  That  he  was  poifoned, 
and  that  woman  had  done  it.  Depones,  That,  by 
that  woman,  the  deponent  underltood  Eallmiln  meant 
his  wife:  That  the  old  Lady  feemed  to  underhand  it 
in  the  fame  way,  and  reproved  her  fon  Eallmiln  lor  fay¬ 
ing  fo.  To  which  Eallmiln  an-lwered,  That  it  was  very 
true, -and  his  death  lay  at  her  door.  Depones,  That  up¬ 
on  the  day  Eallmiln  was  ill,  as  aforefaid,  Mrs  Ogilvie 
the  pannel  came  pretty  often  up  to  his  room  to  lee 
him  in  the  forenoon  ;  but  fhe  did  not-come  near  him 
at  ail  in  the  afternoon ;  and  that,  in  the  afternoon, 
Mrs  Anne  Clark,  who  fat  clofs  by  Eallmiln,  de fired 
the  deponent  to  go  down  and  tell  Mrs  Ogilvie  the  pan¬ 
nel  to  come  up  and  fee  her  hufband.  Upon  which 
Eallmiln  himfelf  laid,  No!  no!  I  do  not  want  her: 
That  Anne  Clark  told  the  deponent,  fhe  might  go 
down  and  bid  her  come  up  for  all  that  :  That  the  de¬ 
ponent  accordingly  went  and  told  Mrs  Ogilvie ;  but 
Mrs  Ogilvie  refufed  to  come  up,  faying,  She  did  not 
like  to  lee  dying  people.  Depones,  i  hat,  during  her 
hulband’s  illnels,  Mrs  Ogilvie  did  not  cliufe  that  the 
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people  in  the  neighbourhood  that  came  to  fee  him, 
ihould  get  accefs  to  his  room,  for  fear  of  .difturbing 
him  :  That  the  deponent  went  and  brought  the  pre¬ 
centor  in  the  afternoon,  or  rather  about  dinner-time, 
when  the  precentor  went  and  prayed  by  Kaftmiin  ; 
Mrs  Ogilvie,  who  had  lent  the  deponent  for  the  pre* 
centor,  went  up  hairs  with  him  to  Eaftmiln’s  room. 
Depones,  That  Mrs-  Ogilvie  was  not  very  dull,  or 
fhewed  great  marks  of  grief  upon  her  hufband’s- 
death,  till  Alexander  Ogilvie,  Eaftmiln’s  brother,  the 
do<5lor,  came  to  the  houfe  upon  the  Tuefday  thereaf¬ 
ter  ;  when  Mrs  Ogilvie  having  ordered  the  deponent 
to  defire  Alexander  Ogilvie  to  fpeak  with  her,  and  he 
having  refufed  to  do  fo,  Mrs  Ogilvie  fell  a  crying,  and 
wringing  her  hands,  throwing  hei  felf  back  upon  the 
bed,  and  faying.  What  could  be  the  meaning  of  this  ? 
Depones,  That  Alexander  Ogilvie  hopped  the  burial, 
and  fent  for  Doftor  Ogilvie  of  Forfar,  and  Doctor 
Ramfay,  and  Dodtor  Meik  of  Alyth,  to  infpedt  the 
dead 'body  of  his  brother  :  That,  at  this  time,  Mrs 
Ogilvie  behaved  very  ill,  weeping  and  crying,  and 
wringing  her  hands,  and  tearing  herfeif;  but  the  de¬ 
ponent  does  not  know  the  caufe  of  this  behaviour. 
Depones,  That  Lieutenant  Ogilvie,  at  the  time  of  his 
brother  Eaftmiln’s  deal h,  lived  at  Clenkilry’s  houfe; 
and  Glenkilry  having  been  at  Eahmiln  when  Thomas 
Ogilvie  died,  he  went  home  and  defi.red  Lieutenant  Q- 
gilvie  to  go  to  Eahmiln  upon  that  event  :  That  Lieu¬ 
tenant  Ogilvie  came  to  Eahmiln  next  morning,  and 
the  deponent  feeing  him  approach  the  houfe,  told  Mrs 
Ogilvie  that  he  was  coming.  Upon  which  Mrs  Ogilvie 
went  out,  and  de fired  the  deponent  to  tell  Lieutenant 
Ogilvie  to  fpeak  to  her  in  the  hable  :  That  the  depo- 
.  ment  went  accordingly  and  delivered  the  meffage  to 
Lieutenant  Ogilvie,  who  was  then  walking  with  Doc¬ 
tor  Meik,  and  the  Lieutenant  went  to  Mrs  Ogilvie  in 
the  flable,  as  defired.  Depones,  That  after  the  late 
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Eaftmiln’s  death,  and  after  Mrs  Ogilvie  heard  the  She¬ 
riff  of  Forfar  was  coming  to  examine  them  at  Eaft- 
miln,  Mrs  Ogilvie  defired  the  deponent  to  lay  to  the 
Sheriff,  that  the  deponent  had  fee'll  Mrs  Ogilvie  mix- 
up  the  bowl  of  tea,  which  Ihe,  Mrs  Ogilvie,  had  gi¬ 
ven  her  hufbahd  the  morning  of  the  day  on  which  he 
died  ;  and  that  the  deponent  had  drunk  fome  of  it  be¬ 
fore  Eaitmiln  tailed  it;  and  that  (he  likewife  drank 
off  what  F/aftmiln  left  of  it  ;  (he  like  wile  particularly 
defired  the  deponent  to  fay,  That  the  deponent  was 
in  the  clofet  with  her,  Mrs  Ogilvie,  when  fhe  mixed 
, up  the  bowl  of  tea  ;  and  that  Ihe,  Mrs  Ogilvie,  gave 
her  hufband  fome  fhort-bread  with  it  :  That  Mrs  O- 
giivie  told  the  deponent,  that  if  the  deponent  would 
fay,  as  thus  directed,  Ihe  would  (land  by  the  depo¬ 
nent,  that  no  harm  fhould  happen  to  her  :  That  the 
deponent  fhould  go  with  her'  where  ever  Ihe  went ; 
and  while  Ihe, '  Mrs  Ogilvie,  had  a  halfpenny,  fhe 
fhould  have  the  half  it.  ‘"epones.  That  Mrs  Ogilvie 
fpoke  to  the  deponent  in  this  manner  feveral  times: 
That  Lieutenant  Ogilvie  was  prefent  upon  thefe  occa- 
fions,  heard  what  Mrs  Ogilvie  defired  the  deponent  to 
fay,  and  he  liimfelf  defired  the  deponent  to  fay  as  Mrs 
Ogilvie  dir&ed  her.  Depones,  That  fome  time  before 
Eaftmiln’s  death,  the  deponent  knows  Mrs  Ogilvie  took 
a  dole  of  falts,  the  depoftetit  having  got  a  part  of  them  : 
That  fhe  never  knew  Mrs  Ogilvie’s  taking  ialts  but  that 
time.  Depones,  That  before  Eaftmiln’s  marriage,  fhe 
lay  in  the  laigh  room  with  old  Mrs  Ogilvie  and  her 
daughter:  That  after  the  marriage,  fhe  continued  to 
lie  with  the  old  Lady,  till  Anne  Clark  came  to  Eaft- 
miln  :  That  after  that,  Anne  Clark  lay  with  the  old  La¬ 
dy,  and  the  deponent  lay  in  the  kitchen  with  Katharine 
Campbell :  That  at  this  time,  Ann  Sampfon  lay  in  an 
out-houfe  till  Katharine  Campbell  went  away.  Depones, 
being  interrogate  for  the  pannefs,  That  wh*t  Ihe  has 
above  deponed  concerning  the  pannels  killing  and 
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hnggmg  one  another,  happened  at  different  times 
tome  tunes  when  they  were  by  themfelves,  and  at  other 
tunes  when  they  were  in  company  with  others.  De¬ 
pones,  That  when  (he  faw  the  Captain  in  Mrs*  Oml- 
vie  s  room,  in  his  night-gown  as  above,  the  door  was 
m  part  open,  fo  that  Hie  could  fee  into  it ;  and  that 
ihe  did  not  go  into  the  room.  And  being  interrogate 
lor  the  pannels.  What  number  of  perfons,  not  of  the 
a.mi  h  got  accefs  to  the  room  in  which  Eabmiln  was 
a  ter  his  6emg  taken  ill  as  above?  depones.  That,  to 
the  belt  of  her  remembrance,  the  perfons  who  pot  ac¬ 
cefs,  were,  Mr  Spalding  of  Glenkilrie,  William  Frof- 
ter,  Anne  Frofter,  James  Millam,  and  David  Watfon  : 
i  hat  James  Millam,  William  Frofter,  and  Anne  Frof¬ 
ter,  v were  brought  in  by  the  deponent,  without  the 
knowledge  of  Mrs  Ogilvie.  Depones,  That  the  did 
not  hear  Alexander  Ogilvie  give  orders  to  the  perfons 
who  were  fent  for  the  dotfors,  to  infpe<ft  Eaftmiln’s 
body  ;  but  fhe  afterwards  heard  of  it  from  the  perfons 
who  had  been  fent,  and  who  on  that  account  had  come 
to  get  meat  in  the  family ;  but  that  Ihe  the  deponent 
was  mrbid  by  Mrs  Ogilvie  to  give  them  meat.  De¬ 
pones,  That  when  the  deponent  was  firft  brought  to 
town,  Ihe  was  lodged,  for  about  the  fpace  of  twenty 
days,  m  the  houfe  of  one  Mr  Gardiner  at  the  head  of 
the  Cowgate,  by  Mr  Murifon  the  macer :  Thar  from 
thence  Ihe  was  carried  to  the  Cable  of  Edinburgh, 
where  Ihe  has  remained  fince  that  time  ;  That  the  dc- 
ponent,  Anne  Clark,  Anne  Sampfon,  and  Katharine 
Campbell,  were  lodged  in  the  fame  room  till  Thurf- 
d:iy,  or  Friday  lab,  when  Anne  Clark  was  put  into 
miot  er  loom  in  the  Cable,  where  fhe  remained  a  day 
and  a  night,  and  was  thereafter  put  into  the  room 
vyith  the  deponent,  and  the  other  perfons  above  men¬ 
tioned.  Depones,  That  while  the  deponent,  and  the 
other  pcr.ons  above  mentioned,  were  at  the  houfe  of 
one  Gardiner  a M  m  the  Cable,  they  had  feme,  tho> 
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not  much,  converfation  upon  the  fubjefk  of  this  trial ; 
but  that  in  thefe  converfations,  all  ot  them  declared, 
thi t  they  confidered  it  as  their  duty  to  tell  nothing 
but  the  truth.  Depones,  That  upon  the  morning  of 
the  day  after  Ealtmiln’s  death,  Anne  Sampfon  told 
Mrs  Stewart,  Eaftmiln’s  filler,  m  prelence  of  the  de¬ 
ponent,  that  the  bowl  out  of  which  Eaftmiln  was  hud 
to  have  drunk  the  poil'on  the  day  before,  was  below  a 
nrefs  in  the  kitchen  :  That  the  deponent  having  taken 
out  the  howl,  obferved  fomething  greafy-in  the  bottom 
o,  it  and  intending  to  try  if  there  was  any  thing 
poifonous  in  the  greafe,  Ihe  put  force  broath  m  o  the 
bowl,  and  gave  it  to  a  dog,  who  eat  it  up  ,  but  . 
nothing  the°  worle  of  it  :  That' the  deponent  made 
this  experiment  of  her  own  accord,  and  not  on  t 
fuggellitm  or  delire  of  any  other  perion  whatfome- 
y,,a  depones,  That  Anne  Samlon  has  often  to  d 
the' deponent,  that  Ihe  had  filled  the  laid  bowl  with 
water,  and  offered  it  to  Eaftmiln,  that  day  on  which  e 
died  •  but  that  he  had  refufed  to  drink  out  of  it,  dan  n- 
;nfr  the  bowl,  and  faying  he  had  already  got 
death  out  of  it.  Canfa  JcientU  patet.  And  this  is 
truth  as  (he  fhall  ani'wer  to  God.  And  being  lu  - 
t her  interrogate,  depones,  That  while  the  deponent 
was  in  Eaftmiln’s  fervice  ihe  never  heard^  of  his  be 
troubled  with  vomitings,  purgings,  01  cholicKs, 
before  that  day  on  which  he  died  j  and  that  Ihe  ne¬ 
ver  knew  of  his  being  indilpofed,  except  by  flight 

xsst  vssess^eK 

iwer  to  God  :  and  depones  fhe  cannot  v.r\  e. 


(Signed)  And.  Pringle. 
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ANNE  SAMPSON,  late  fervant  to  thedeceafed  Tho¬ 
mas  Ogilvie  of  Eaftmiln,  aged  nineteen  years,  unmarried, 
purged  of  malice  and  partial  counlel,  fworn,  and  inter¬ 
rogate,  depones,  That  Hie  entered  fervant  to  the  family 
of  Eaftmiln  Whitfunday  was  a  year  :  That  after  being 
fome  time  abfent,  fhe  returned  a  few  days  before  Mils 
Clark  came  to  the  houfe  :  That  after  her  return  (he  had 
more  than  once  occafion  to  ohferve  MrsOgilvie  and  Lieu¬ 
tenant  Ogilvie  killing  one  another  ;  particularly  once  in 
the  kitchen  before  the  deponent  and  another  fervant- 
maid  :  That  fhe  has  feen  them  embrace  and  hugg  one  an- 
ether  :  That  when  the  Laird  was  out  of  the  houfe,  fne 
has  known  them  retire  to  a  room  by  tbemfelves,  but  not 
fraying  above  an  hour  at  a  time.  Depones,  That  one 
morning  when  the  Laird  was  at  Dunlinnan,  fhe  heard  the 
two  pan  tads  fpeaking  together  in  bed  in  the  room  above : 
That  (lie  was  in  the  kitchen,  the  deling  of  which  is  not 
plaiftercd,  and  where  (lie  could  hear  the  lowed  voice  in 
the  room  above  :  That  upon  this  fhe  defired  her  fellow- 
fervant  Eiifabeth  Sturrock  to  go  up  flairs  and  fee  what  was 
going  on  ;  and  that  Eiifabeth,  upon  her  return,  told  the 
deponent,  that  the  Lieutenant  had  got  out  of  the  bed  be¬ 
fore  fhe  was  got  to  the  door  ;  and  that  fhe  fa w  him  going 
from  the  bed  towards  the  window  in  his  night-gown. 
Depones,  That  this  was  about  fun-riling.  Depones,  That 
the  Lieutenant  left  the  houle  a  fortnight  before  his  bro¬ 
ther’s  death  ;  and,  before  that  time,  the  deponent  being 
in  the  kitchen  with  her  felknv-fervants,  Eiifabeth  Stur- 
rock  and  Annie  Robertion,  they  ail  heard  the  Laird  and 
Lady  talking  together  in  bed  in  the  room  above  :  That 
the  talking  begun  with  the  Lady’s  lcolding  her  hufband  ; 
upon  which  the  Laird  bade  her  hold  her -tongue,  for  that 
fhe  and  the  Lieutenant  W'ere  as  common  as  the  bell  that 
rings  on  Sabbath.  Depones,  That  the  morning  the  Lieu¬ 
tenant  left  the  houfe,  (he  law  Mrs  Ogilvie  weeping:  Tnat 
this  was  before  he  went  aw'ay ;  and  that  file  law  her  alfo 
weep  after  he  w>ent  away.  Depones,  Tnat  Eaftmiln  was 
a  healthy  man  ;  and  that,  before  the  day  he  died,  Ihe 
never  heard  him  complain,  if  it  was  not  fometirnes  of  an 
headach  j  and  that  the  night  before  be  died,  he  was  in 
*  Cj  'health, 
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health,  fo  far  as  fhe  knows.  Depones,  That  the  night 
before  hjer  mafter  died,  (he  faw  Andrew  Stewart  rn  the 
houfe  of  Eaftmiln  ;  and  that  fhe  was  told  by  Elifabeth 
Sturrock  and  Mifs  Clark,  the  night  thereafter,  that  the 
faid  Andrew  Stewart  had  retired  with  Mrs  Ogilvie  into  a 
private  room.  Depones,  That  the  morning  of  the  day 
her  mafter  died,  breakfafl  was  ready  betwixt  eight  and 
nine,  a  little  looner  than  ordinary  :  That  {he  faw  her 
miftrefs  make  up  the  bowl  of  tea  in  prefence  of  her  mo¬ 
ther-in-law  and  Mifs  Clark,  for  Andrew  Stewart  was  not 
then  up :  That  {he  followed  her  miftrefs  up  flairs,  wanting 
fome  beef  out  of  the  beef-ftand,  and  faw  her  go  ihto  a 
clofet  adjoining  her  mailer’s  room  :  That  the  deponent 
followed  her  into  the  cloret,  demanding  the  beef ;  but 
-  that  her  miftrefs  bade  her  go  down  ftairs,  as  fhe  was  not 
ready  yet ;  and  that  fhe  was  always  wanting  fome* 
thing  ;  and  that  Mrs  Ogilvie  appeared  to  be  in  a  paftion 
at  her  :  That  her  mafter  was  at  that  time  in  bed  ;  and 
that,  when  the  deponent  was  in  the  clofet,  (he  faw 
Mrs  Ogilvie  ftirring  about  the  tea  with  her  face  to  the 
door;  and  that,  upon  what  her  miftrefs  faid  to  her 
as  above,  fhe  went  out  of  the  clofet  down  to  the  kit¬ 
chen  ;  but  that  (he  did  not  fee  her  miftrefs,  when  in  the 
clofet,  put  any  thing  into  the  tea.  Depones,  That  at 
this  time  fhe  law  Alexander  Lindfay,  a  fervant-lad  in 
the  houfe,  (landing  upon  the  ftair-head,  near  the  clofet* 
door,  at  the  time  her  miftrefs  was  in  the  clofet.  Depones, 
That  her  mafter  got  up  between  nine  and  ten,  and  firft 
went  to  the  ftables  to  fee  his  horfes  fed,  and  then  to  the 
Shilling-hill,  where  he  converfed  with  fome  of  his  te- 
nants :  That,  in  his  returning  towards  the  houfe,  fhe  faw 
him  vomiting,  and  frill  more  w-hen  he  came  into  the 
kitchen  ;  and  that,  when  he  was  there,  Mrs  Ogilvie  came 
into  the  kitchen  and  ordered  Elifabeth  Sturrock  to  help 
him  up  ftairs,  and  followed  him  herfelf.  Depones,  That 
fome  time  thereafter  (lie  was  ordered  to  carry  up  (ome 
clean  w  ater  for  her  mafter  for  drinking,  which  (he  did  in 
the  fame  bowl  that  he  got  his  tea  in  from  Mrs  Ogilvie  ; 
but  that  the  fuft  fynded  the  bowl  with  fome  water:  That 
Ihe  went  up  ftairs  with  the  bow  l  into  her  mailer’s  room, 
and  found  him  in  bed  ;  but  that,  upon  feeing  the  bowl, 
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he  cried,  “  Damn  that  bowl,  for  I  have  got  my  death  in 
“  it  already,”  and  bid  her,  at  the  fame  time,  carry  it 
down  flairs  out  of  his  fight  j  and  that  fhe  carried  up 
water  to  him  in  the  tea-kettle,  which  he  drunk  of.  De¬ 
pones,  That  the  reafon  for  her  fynding  the  bowl  was, 
that  it  appeared  to  be  greafy  and  white;  and  that  fhe 
knew  the  bowl  to  be  the  fame  as  above,  becaufe  Mrs 
Ogilvie,  after  giving  her  mafler  his  tea,  came  down  flairs 
with  it  and  fet  it  down  in  the  kitchen  on  the  forefide  of 
the  prefs.  Depones,  That,  after  fynding  the  bowl,  as 
aforefaid,  the  greafe  did  not  come  wholly  out  of  it. 
Depones,  That  the  day  her  mailer  died,  about  mid-day, 
flie  v«as  fent  by  Mrs  Ogilvie  two  miles  to  clip  fome  fheep. 
Depones,  That  Mrs  Ogilvie  frequently  w’ent  to  fee  how 
her  hufixind  was  in  the  forenoon,  but  not  once  in  the  af¬ 
ternoon  ;  and  that,  when  the  deponent  was  going  up 
flairs  to  fee  him  between  twelve  and  one  o’clock,  file 
was- turned  back  by  Mrs  Ogilvie.  Being  interrogate  on 
behalf  of  the  pannels,  depones,  That  when  Mrs  Ogilvie 
made  up  the  bowl  of  tea  in  the  breakfalling  room  as 
aforefaid,  the  deponent  faw  her  put  in  milk. and  fugar  ; 
but  whether  (he  put  in  any  honey,  the  deponent  does’ 
not  perfectly  remember,  nor  whether  file  faw  any  honey 
upon  the  table  Depones,  That  the  family  feldom 
break  failed  without  honey  ;  but  that  the  day  deponed 
upon  fhe  rather  thinks  there  vras  none;  becaufe,  Ihe  be* 
believes,  at  that  time  the  houfe  was  out  of  honey.  And 
being  further  interrogate  in  behalf  of  the  pannels,  de¬ 
pones,  That,  at  the  time  deponed  upon,  when  Pne  car¬ 
ried  up  the  frefh  water  to  her  mafler  to  drink,  file  fynd- 
ed  the  bowl  with  water,  and  not  with  broath  out  of 
the  pot.  Depones,  That  the  next  day  thereafter  the 
bowl  was  fynded  with  broath  out  of  the  pot,  and  given 
to  a  dog;  and  that  it  was  the  deponent  that  didfo, 
by  the  direction  of  Elifabeth  Sturrock ;  and  that  Elifa- 
beth  Sturrock  gave  her  no  reafon  for  doing  fo  :  Fur¬ 
ther  depones.  That  file  took  the  bowl  for  carrying  wa¬ 
ter  to  her  mafler,  becaufe  it  was  at  hand  ;  and  that 
file  had  no  notion  at  that  time  of  her  mailer  being  poi- 
foned,  nor  till  after  his  death.  Being  interrogate  in  be- 
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half  of  the  pannels,  When  {he  returned  from  the  iheep- 
clipping  ?  depones,  That  it  was  about  nine  at  night.  Upon 
which.,  being  again  interrogate,  How  (he  came  to  depone 
.  as  above,  I  hat  Mrs  Ogiivie  did  not  once  vifit  her  huf- 
band  in  the  afternoon  ?  anfwers,  That  was  becaufe  (lie 
was  told  fo  by  the  other  fervants,  who  added,  That  her 
mafter  did  hot  want  Mrs  Ogiivie  up,  for  fear  of  doing  her 
harm.  Depones,  That  after  (he  (aw  her  miftrefs  make 
up  the  bowl  of  tea  in  the  breakfading  pailour,  as  afore- 
(aid,  (he  went  into  the  kitchen  and  made  up  the  fire,  be* 
fore  (he  followed  her  miftrefs  to  the  clofet.  as  above  de¬ 
poned  to.  Caufa  fei entice  patet.  And  this  is  truth,  as  die 

(hall  anfwer  to  God.  /n.  TT 

(bigned;  Henry  Home. 

ANDREW  STEWART  merchant  in  Alyth,  aged 
thirty,  married,  purged  of  malice  and  partial  counfel, 
fworn,  and  interrogate,  depones,  That,  upon  the  evening 
before  Mr  Ogiivie  of  Eadmiln  died,  being  a  Wednefday, 
the  deponent  was  at  the  houfe  of  Eadmiln,  when,  upon 
bis  coming  into  the  houfe,  Mr  Ogiivie  told  him,  that  lie 
had  forbid  his  brother,  the  Captain,  the  houfe,  on  account 
of  lufpicions  he  had,  that  his  wife  was  too  much  taken  up 
in  doing  things  for  his  brother  the  Captain,  and  not  for 
hiinfelf ;  and  that,  at  the  fame  time,  he  mentioned  fome 
differences  he  had  with  his  brother  concerning  money- 
matters.  Depones,  That  on  the  Monday  before  Ead¬ 
miln,  the  deponent’s  brother-in-law,  died,  Lieutenant  O- 
gilvie  (who  is  above  defigned  Captain)  came  to  the  de¬ 
ponent’s  houfe  in  Alyth  on  horfeback  ;  and  that  the  horfe 
he  rode  belonged  to  Mr  Ogiivie  of  Eadmiln.  Depones, 
That,  on  the  day  thereafter,  being  the  Tuef’day,  Eiifa- 
betli  Sturrock,  a  former  witnefs,  came  to  the  deponent’s 
houfe,  and  bought  Come  things  for  the  family  of  Eadmiln  i 
That  he  does  not  know  that  fhe  brought  with  her  any 
letter  for  Lieutenant  Ogiivie  ;  nor  does  he  know  if  Lieu¬ 
tenant  Ogiivie  gave  her  any  letter  for  Mrs  Ogiivie  the 
pannel.  But  depones,  That  he  did  that  day  inform  Lieu-_ 
tenant  Ogiivie,  that  he,  the  deponent,  was  to  be  at  Ead¬ 
miln  next  day.  Depones,  That,  upon  the  day  thereafter, 
he  accordingly  went  to  Eadmiln,  and  before  he  went  off. 

Lieutenant 
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Lieutenant  Ogilvie  delivered  to  the  deponent  a  final! 
phial  glafs  containing  fomething  liquid,  which  he  laid  was 
laudanum  ;  and  alfo  a  fmall  paper-packet,  which  he  faid 
contained  (alts ;  and  that  the  morning  of  the  day  preced¬ 
ing,  the  deponent  faw  the  Lieutenant  working  among 
fomefalts,  at  leaf!:,  which  appeared  to  the  deponent  to  be 
falts,  which  were  in  a  cheft  belonging  to  the  Lieutenant: 
That  the  phial  glafs  was  round,  and  knows  that  there 
was  another  phial  glafs  in  his  ownhoule  which  was  fqaare: 
That  he  is  politive,  as  he  has  already  deponed,  that  one 
phial  glafs  was  delivered  to  him  by  the  Lieutenant;  and 
cannot  fay,  with  certainty,  that  two  might  not  have  been 
delivered  to  him  by  the  Lieutenant ;  but  rather  thinks  he 
got  only  one  ;  and  that  at  the  tine  when  the  above  par¬ 
ticulars  were  delivered  to  the  deponent,  the  Lieutenant 
delired  him  to  deliver  them  privately  into  Mrs  Ogilvie’s 
own  hand  :  That  he  did  not  fee  the  packet  made  up,  nor 
did  he  open  it  to  fee  what  it  contained.  Depones,  That, 
on  the  forefaid  packet,  there  was  a  letter  di reded  for  Mrs 
Ogilvie  of  Eaftmiln,  which  letter  was  fealed  both  with 
wax  and  a  wafer ;  and  that  round  the  packet  there  was 
a  loole  paper  of  directions,  in  what  manner  the  laudanum 
was  to  be  ufed.  Depones,  That  when  he  came  to  Eaftmila 
in  the  Wednel'dey  afternoon,  he  was  carried, into  a  room 
where  old  Lady  EaiLniln  was  ;  and  that,  within  a  fhort 
time  thereafter,  Mrs  Ogilvie  the  pannel  ^and  Mifs  Clark 
came  into  the  room  :  That,  at  the  delire  of  Mrs  Ogilvie, 
he  followed  her  up  to  the  ealler  room,  where  Mrs  Ogil¬ 
vie  having  alked  him,  If  he  had  brought  any  word  to  her 
from  the  Lieutenant?  he  delivered  to  her  the  feveral 
particulars  above  mentioned,  which  the  deponent  faw  her 
immediately  put  into  a  drawer  in  the  room  :  That  he 
did  not  fee  her  read  the  letter  at  that  time  ;  but  that  Ihe 
put  the  whole  together  into  the  drawer  :  That,  loon 
thereafter,  Mifs  Clark  alked  the  deponent,  What  he  had 
brought  with  him  from  the  Lieutenant  to  Mrs  Ogilvie  ? 
or  if  he  had  brought  any  tiling  with  him  ?  He  at  fir  ft  Lid,  ' 
he  had  brought  nothing  ;  but  upon  Mils  Clark’s  p telling, 
him  with  great  earneftnefs,  he  at  lait  informed  her  of  the 
particulars,  he  had  brought :  That,  upon  this,  MTs  Clark 
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fail,  that  (lie  was  afraid  Mrs  Ogilvie  might  poifcm  her 
hufband.  Depones,  That  foon  thereafter  Mifs  Clark,  in 
prefence  of  the  deponent  and  the  old  Lady,  defired  Eaft- 
miln  not  to  take  any  thing  out  of  his  wife’s  hand,  except 
at  the  table.  To  which  he  anfwered,  that  he  would  not : 
That  the  old  Ladyjoined  with  Mifs  Clark  in  defiring 
Eadmiln  to  take  nothing  out  of  his  wile’s  hand  j  but  that 
the  deponent  was  at  that  time  very  much  difpleafed  with 
both,  as  he  then  had  no  fufpicion  that  Mrs  Ogilvie  had 
any  defign  againft  the  life  of  her  hufband  Depones, 
That  that  fame  night  he  heard  Mrs  Ogilvie  fay,  That  Hie 
lived  a  mod  unhappy  life  with  her  hufband  ;  that  (lie 
wifhed  him  dead  ;  or,  if  that  could  not  be,  fhe  wished 
herfelf  dead.  Depones,  That  the  deponent  fupped  with 
Eadmiln  and  the  red  of  the  family  that  night  :  That  he 
then  appeared  to  be  in  his  ordinary  date  of  health  ;  but 
that  fome  times  before  that  fame  night,  he  told  the  de¬ 
ponent  and  the  red  of  the  company  then  at  the  Kirkton, 
that  he  had  fwarfed  or  fainted  on  the  hill ;  that,  for  that 
reafon,  he  could  drink  no  ale  :  That,  upou  this,  they  call¬ 
ed  for  a  dram,  which  he  took,  and  thereafter  feemed  hear¬ 
ty,  and  in  good  fpirits  ;  and  Eidmiln  then  faid,  that  the 
Iwarf  had  happened  to  him  on  the  hill  that  fame  day. 
Depones,  That  that  night  the  deponent  told,  that  he  in¬ 
tended  to  go  off  from  Eadmiln  early  next  day,  which 
occafioned  their  getting  breakfad  more  early  than  ufual  : 
That  Eadmiln  did  not  breakfad  along  with  the  family, 
the  only  psrfons  prefent  at  breakfad  being  Mrs  Ogilvies 
elder  and  younger,  Mifs  Clark  and  the  deponent  being 
then  only  prefent :  That  the  deponent  faw  Mrs  Ogilvie 
making  a  bowl  of  tea,  by  filling  it  out  of  the  tea-pot,  and 
putting  fugar  and  milk  in  it ;  and  that  die  faid,  in  prefence 
of  the  company,  that  lhe  w  as  to  give  it  to  her  hufband, 
who  was  then  in  bed  ;  and  that  the  deponent  faw  her 
go  out  of  the  room  with  the  bowl  in  her  hand  :  That,  a- 
bout  an  hour  and  a  half  after  they  had  begun  to  breakfad, 
they  were  told  that  Eadmiln  had  been  fuddenly  taken  ill ; 
upon  which  Mifs  Clark  immediately  run  up  to  the  room 
in  which  he  was,  and  foon  thereafter  returned  weeping, 
and  told  them,  that  Eadmiln  had  got  a  bad  breakfad. 

Depones, 
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Depones,  That  the  deponent  immediately  run  up  hairs, 
where  he  found  Eallmiln  vomiting  and  purging  violently  : 
That  he  heard  him  lay,  that  he  was  all  wrong  within; 
and  that  he  had  got  what  would  do  his  turn :  That  Eaft- 
miln  called  very  much  for  drink  :  That  they  offered  him 
milk  ;  but  that  he  would  drink  nothing  but  water:  That 
he  complained  much  that  he  was  burning  within.  De¬ 
pones,  That  he  propofed  to  Mrs  Ogihie  that  a  furgeon 
fhould  be  called  to  his  affitiance,  to  which  (lie  would  not 
agree,  faying,  that  he  would  be  better  :  And  upon  the  de¬ 
ponent’s  renewing  this  propofal,  flie  laid,  She  would  not 
for  any  money  that  a  furgeon  Ihould  be  called,  as  the 
conlequence  of  this  would  he,  to  give  her  a  bad  name 
from  what  Mi  fs  Clark  had  faid  of  her:  That,  upon  this, 
the  deponent  told  Mrs  Ogilvie,  that  Mr  Meik,  furgeon 
in  Alyth,  whom  the  deponent  had  recommended,  was 
a  difcrect  perfon  :  That  he  would  come;  and  that  he 
would  tell  none  but  her  what  he  thought  of  him  :  That, 
upon  this,  the  deponent  left  her,  file  having  previoufly 
agreed  that  Mr  Meik  fnould  come  :  That  the  deponent 
thereafter  let  out  on  his  journey  ;  but,  before  he  had  got 
far  from  the  hftufe,  one  of  the  girls,  whofe  name  he 
thinks  was  Robert  Ion,  came  up  to  him,  and  defired  that 
Mr  Meik  might  be  fent  with  all  halte:  That  after  fup- 
per,  the  deponent  had  a  converfation  with  Mifs  Clark 
concerning  the  fulpicions  file  bad  of  Mrs  Ogilvie’s  inten¬ 
tions  againit  her  hufband,  in  which  the  deponent  propoled, 
that  they  fhould  either  take  Mrs  Ogilvie’s  keys  out  of  her 
pocket,  or  break  open  her  drawers  at  the  back,  in  order 
that  they  might  latisfy  themlelves  if  the  particulars 
brought  by  the  deponent  were  poil'on  or  not;  and  that 
this  was  the  only  method  by  which  mifchief  would  be  pre¬ 
vented  :  That  Mils  Clark  did  not  feem  to  agree  to  either 
of  theie  propolals,  and  the  deponent  himfelf  had  at  that 
time  no  lulpicion  that  there  was  any  foundation  for  Mifs 
Clark’s  fears  ;  and  the  deponent  was  confirmed  in  this 
opinion,  from  his  having  been  told  by  the  old  Lady,  that 
(he  had  gone  up  to  the  room-door,  after  her  fon  and 
daughter-in-law  were  in  bed  ;  and  that  there  was  then 
more  kindnefs  between  them  than  ufual.  Depones, 
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That  his  wife  had  frequently  told  him,  before  the  death 
of  Eaftmiln,  that  he  was  a  tender  man  ;  but  that  he  ne¬ 
ver  heard  of  his  having  been  troubled  with  violent  vomb 
tings,  Ar  purgings,  before  the  day  on  which  he  died: 
That  he  had  the  appearance  of  a  tender  man;  and  that 
•  the  deponent  has  heard  his  wife  fay,  that  he  would  not 
he  a  long  liver.  Depones,  That  at  the  converfation  a- 
hot  a  mentioned  at  Kirkton,  he  heard  Eaftmiln  (ay»  that 
he  had  been  ill  of  a  cough  and  fore  bread  ;  and  that,  for 
fome  time  paft,  be  had  been  thinking  of  writing  to  Doc¬ 
tor  Ogilvie  at  Forfar,  to  fend  him  lome  things:  That 
the  deponent  laughed  at  him  lor  talking  in  that  mannei, 
and  bid  him  take  a  dram.  Depones,  That  the  drawer  into 
which  Mrs  Ogilvie  put  the  particulars  delivered  to  her 
by  the  deponent,  ftood  in  that  room  in  which  the  de¬ 
ponent  flept  that  night.  Depones,  That  at  the  time 
when  Alexander  Ogilvie  the  deponent  s  brother  in-law 
arrefted  the  corpfe,  the  deponent  advifed  Lieutenant  Ogil¬ 
vie  to  make  his  efcape,  if  guilty;  to  which  he  anfwei- 
ed,  That  God  and  his  own  confcienpe  knew,  that  he 
was  innocent  Depones,  That  the  two  pannels  lived  at  the 
houfe  of  Eaftmiln,  from  the  time  of  Eaftmitn's  burial  to 
the  time  that  Mrs  Ogilvie  was  apprehended;  and  that 
for  fome  time  after  the  pannels  continued  to  live  there  ; 
but  how  long  he  cannot  lay.  Depones,  That  Mrs  Ogil¬ 
vie  had  been  blooded  the  day  before  Eiftmiln’s  death,  or 
the  day  before  that ;  and  that  ihe  had  been  ill,  and  taking 
drugs  for  fome  time  before,  as  the  deponent  had  heard. 
Caufafcientia  patet ;  and  this  is  truth,  as  he  (hall  anfwer  to 
God  And  at  leading  over  the  oath,  depones,  That. at  the 
time  when  Lieutenant  Ogilvie  delivered  the  particulars 
above  mentioned  to  the  deponent,  he  defired  him  to  put 
them  into  Mrs  Ogilvie’s  own  hand.;  but  did  not  mention 
the  words 'privcitsly ,  or  by  herfelj ;  and  that  his  iea(on  for 
denying  at  firft  to  Anne  Clark,  that  he  had  brought,  any 
parcel  from  Lieutenant  Ogilvie,  was,  becaufe  he  confiden¬ 
ce]  Mils  Clark  as  a  perfon  given  to  raife  diftenfion  in  fami¬ 
lies;  and  becaufe,  that  he  had  been  defired  by  the  Lieute¬ 
nant  to  put  the  particulars  into  Mrs  Ogilvie’s  own  hand* 
And  this  is  alfo  truth.  (Signed)  And.  Stewart. 

Geo.  Brown.. 
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JAMES  CARNEGIE  furgeon  in  Brechin,  married 
aged  about  forty  and  upwards,  being  folemnly  fworn> 
purged  of  malice  and  partial  counfei,  depones,  That  in 
the  end  of  May  lad:,  he  got  a  meiTage  from -Lieutenant 
Ugilvie  the  pannel,  with  whom  he  is  acquainted,  defiring 
him  to  meet  him  at  Colin  Smith’s  vintner  in  Brechin  1 
1  hat  the  deponent  having  gone  there,  found  him  in  com. 
pany  with  one  Lieutenant  Campbell  of  the  lame  rem- 
ment,  and  one  Mr  Dickfon:  That  Lieutenant  Ogiivie 
took  the  deponent  afide,  and  told  him,  that  he  was  trou¬ 
bled  with  gripes,  and  wanted  to  buy  fome  laudanum  from 

i,rn->  ai^  f*  r^e  ^ame  time  told  him  he  wanted  to  buy 
o-ne  arfenick,  m  order  to  deftroy  fome  dogs  that  fpoiled 
the  game:  That  the  deponent  told  him,  that  he  was  un- 
cel  tain  w  hether  he  could  furnifh  him  with  thefe  things  or 
not ;  but  that  he  fhould  look  when  he  went  home:  That 
the  deponent,  when  he  went  home,  found  he  had  fome  of 
both,  and  put  up  a  f  nail  phial  glafs  of  laudanum,  and  be¬ 
twixt  half  an  ounce  and  an  ounce  of  arfenick,  both  which 
ie  cluered ;  next  day  to  the  Lieutenant,  after  the  depo¬ 
nent  had  dined  with  him  and  Lieutenant  Campbell  next 
clay  m  Smith’s:  That  Lieutenant  Ogiivie  took  the  depa- 
nent  into  another  room,  away  from  Lieutenant  Camp¬ 
bell,  when  he  was  to  receive  the  laudanum  and  the  arfe¬ 
nick,  and  there  the  deponent  delivered  them  to  him: 
xhat  the  price  of  both  wasra  (hilling  :  That  the  arfenick 
was  pulverized;  and  Lieutenant  Ogiivie  having  alked 
how  to  prepare  it,  the  deponent  gave  him  directions* 
epones,  That  he  had  fold  of  the  fame  arfenick  formerly 
to  people  for  poifoning  of  rats,  and  heard  that  it  had  the 
defired  effect  Depones,  That  he  has  been  accuftomecL 
when  he  fold  arfenick,  to  take  receipts  from  low  people 
who  nought  it,  but  never  from  gentlemen  ;  and  as  the  de- 
ponent  knew  Lieutenant  Ogiivie,  and  had  a  good  opinion 
°l  the  deponent  did  not  afk  a  receipt  from  him,  al¬ 
though,  when  the  Lieutenant  fpoke  about  it  firft,  the  de- 
ponent  faid  to  him,  “  VVe  ufe  to  take  a  receipt  for  arfe- 
nick  :  That  the  Lieutenant  anfwered,  “  See  Hrft  if  ' 
you  have  it,  adding  at  the  fame  time,  i(  Very  good.’* 
Depones,  That  he  got  his  atfenick  from  a  druggift  in 
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Dundee  ;  but  bow  long  ago  be  cannot  fay,  there  being  a. 
ftnali  demand  for  arfenick  at  any  time.  Caufa  ftienti* 
patet.  And  all  this  is  truth,  as  he  {ball  anfwer  to  God. 
Depones,  That  be  wrapt  it  up  in  the  form  of  a  penny¬ 
worth  of  fnuff  under  three  paper-covers.  Depones,  That 
the  arfenick  which  be  fold  as  above  was  white  arfenick. 
Depones,  that  be  cannot  take  upon  him  to  fay,  from 
looking  at  arfenick,  whether  it  be  arfenick  or  not  ;  nor 
can  he  fay  from  thd  tafte,  for  he  never  tatted  it  ;  but 
that  he  bought  this  as  arfenick,  bad'  the  name  marked  up¬ 
on  it  upon  the  package,  and  heard  from  thofe  he  fold  it 
to,  that  it  had  killed  rats,  as  above  mentioned  Depones, 
upon  a  further  interrogatory,  that  he  heard  of  Mr  Ogil- 
vie  of  Eaftmiln’s  death  after  the  time  that  he  fold  the 
arfenick  to  the  Lieutenant,  Caufa  fcientia  patet.  And 

this  is  alfo  truth,  as  he  (hall  an(wer  to  God. 

(Signed)  Ja.  Carnegie. 

Alex.  Boswell. 

Lieutenant  GEORGE  CAMPBELL,  of  the  late  eigh- 
tv-ninth  regiment,  unmarried,  aged  about  twenty-two, 
being  folemnly  fworn,  purged  of  malice,  partial  counfel, 
and  "interrogate,  depones.  That  he  has  known  Lieutenant 
Ogilvie  the  pannel  thefe  five  years  part  :  That  in  the  be¬ 
ginning  of  June  lad,  as  he  thinks,  the  pannel  called  for 
the  deponent  at  Phinhaven,  and  defired  him  to-  go  along 
with  him  to  Brechin,  becaufe  he  wanted  to  fee  his  old 
landlord  William  Einlay  vintner  there  :  That  they  ac¬ 
cordingly  went  to  Brechin,  and  put  up  at  Colin  Smith’s 
vintner,  and  the  pannel  called  for  James  Carnegie  fur- 
peon  there,  but  bad  no  converfation  at  that  time  apart 
from  the  deponent :  the  pannel  invited  Mr  Carnegie  to 
dinner,  after  he  and  the  deponent  (hould  return  from  the 
fiibing,  which  They  were  going  to  next  day;  and  ac¬ 
cordingly  he  came  to  dinner,  and  the  pannel  and  Mr  Car¬ 
negie  went  out  after  dinner  to  another  room,  and  had 
fome  private  converfation  for  fome  few  minutes,  and  then 
returned  back  to  the  deponent ;  and  the  deponent  and 
the  pannel  went  to  Phinhaven  that  night,  it  being  hii- 

dav’s  night,  and  he  Raid  with  the  deponent  Saturday  and 
'  ,  Sunday 
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Sunday  nights,  and  left  him  on  Monday*  and  on  the  Sa¬ 
turday  after,  the  deponent  heard  of  Mr  Ogiivie  of  Eaft- 
miln’s  death.  Can  fa  feientice  patst.  And  this  is  truth, 
as  he  (hall  anfwer  to  God. 

.(Signed)  Geo,  Campbell. 

James  Ferguson. 

PATRICK  DICKSON  merchant  in  Brechin,  married, 
aged  fixty  and  upwards,  being  folemnly  fworn,  purged 
of  malice  and  partial  counlel,  examined,  and  interrogate, 
depones,  That  when  the  pannel  Mr  Ogiivie  was  in  prifon 
at  Forfar,  the  deponent  went  to  vifit  him,  and  he  defired 
the  deponent  to  go  to  James  Carnegie  furgeon  in  Bre¬ 
chin,  and  talk  to  him,  that  he  might  not  be  impofed  on 
by  any  body  ;  and  the  deponent  accordingly  went  and 
converged  with  Mr  Carnegie,  who  informed  him,  that  he 
had  fold  the  pannel  fome  laudanum  and  Ibme  arfenick, 
for  both  which  he  received  a  (hilling  ;  and  the  deponent 
returned  to  Forfar  and  communicated  to  the  pannel  what 
Mr  Carnegie  had  faid  ;  upon  which  the  pannel  feemed  to 
be  under  .fome  concern,  and  feemed  defirous  to  fpeak 
with  Mr  Carnegie,  without  either  confeding  or  denying 
to  the  deponent  that  he  had  bought  the  arlenick,  for  he 
had  only  acknowledged  buying  the  laudanum  on  the 
Saturday  before,  when  the  deponent  had  been  with  him 
in  prifon  ;  and  the  deponent  told  him,  that  Ire  had  fome 
bufinels  on  hand  which  hindered  him  to  (end  Mr  Carnegie 
to  him  ;  and  the  pannel  defired  the  deponent  to  tell  the 
Sherift  that  he  wanted  to  fee  him,  to  amend  lomething 
in  his  declaration  with  regard  to  the  laudanum  which 
the  pannel  received  from  Mr  Carnegie.  Caufa  fcienti<e 
,patet.  And  all  this  is  truth,  as  he  (hall  anfwer  to  God. 

(Signed)  Pat.  Dickson. 

A»d.  Pringle, 

PETER  MEIK  furgeon  in  Alyth,  unmarried,  aged 
about  twenty*(even,  being  folemnly  fworn,  purged  of 
malice  and  partial  counfel,  examined,  and  interrogate, 
depones,  That  upon  the  day  that  Mr  Ogiivie  of  Eaftmiltl 
died,  the  deponent  was  lent  for  as  a  furgeon  to  him  : 

That 
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That  lie  was  dead  before  he  came,  as  the  deponent  was 
informed,  about  two  hours  :  Tnat  immediately  upon  the 
deponent’s  arrival,  he  was -carried  up  by  a  fervant  to  Mrs 
OgiKie  the  panned  room,  where  ihe  was  fitting,  and  flip 
appeared  to  be  in  great  grief  and  concern  for  her  huf- 
band’s  death,  and  defired  the  deponent,  that  whatever 
he  might  think  he  difeoveved  to  be  the  caufe  of  her  huf- 
band’^  death,  that  he  would  conceal  it  from  the  world. 
And  depones,  There  was  no  body  elfe  prelent  with  the 
deponent  and  the  pannel  at  that  time:  That,  upon  go¬ 
ing  to  the  room  where  the  corpfe  lay,  and  afterwards 
going  out  of  the  houle,  he  met  with  Mr  Ogilvie  the  pan¬ 
nel,  who  went  up  with  him  to  the  room  where  the  corpfe 
lay,  and  appeared  to  be  in  great  grief  and  concern  to; 
his  brother:  That  five  or  fix  days  after,  he  was  called 
upon  to  inlpedt  the  body  ot  JEadmiln  :  and,  upon  infpedt- 
ing  it,  he  obferved  the  nails  and  a  part  of  the  bread  dif- 
coloured,  and  his  tongue  fwelled  beyond  its  natural  fize, 
and  cleaving  to  the  roof  of  his  mouth,  and  no  part  ot  his 
tongue  was  beyond  his  lips,  though  it  did  come  out  be¬ 
yond  his  teeth  :  That  he  has  oblerved  the  fymptoms  of 
the  nails  and  the  bread  to  occur  after  a  natural  death, 
but  never  that  of  the  tongue  at  the  fame  time,  though  he 
has  oblerved  the  tongue  1  welled  without  the  other  Iymp- 
toms.  And  being  interrogate,  Whether  he  undeidood 
thefe  fymptoms  to  be  the  effedt  ot  poifon  ?  depones,  That 
he  is  not  fo  much  acquainted  with  the  effedfs  or  poifon,  as 
to  have  formed  a  judgment  whether  that  was  the^  caule 
in  this  cafe ;  but  he  was  led  to  make  that  conjecture 
from  the  notice  given  him  by  Andrew  Stewart,  who  had 
told  him  that  the  defundt  was  thought  to  be  poifoned, 
and  from  the  caution  given  him  by  Mrs  Ogilvie  the  pan¬ 
nel,  to  conceal  any  thing  that  might -difeover  ti  e  manner 
of  her  hulband’s  death.  Depones,  That  Alexander  Ogil¬ 
vie,  the  defundt’s  younged  brother,  told  the  deponent 
that  he  was  fent  lor  to  open  his  brother  s  bouy  ;  and 
Gilbert  Ramlay  furgeon  in  Coupar  being  alfo  there,  the 
deponent  and  he  agieed  to  open  the  body  ;  but  Alexan¬ 
der  would  not  agree  to  it  unlels  Dodtor  Ogilvie  ai  hoi  far 

was  there;  and  as  the  deponent  and  Mr  Ramlay  could 

not 
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not  ftay  till  ha  came,  it  was  laid  afide.  Depones,  That 
neither  of  the  pannels  made  any  obje&ion  to  it  j  and 
that  Alexander  deiired  them  to  take  a  fuperficial  view  of 
the  body,  which  they  did,  and  difcovered  the  fymptoms 

nforefaid  Caufa  fcientU  fiatet.  And  all  this  is  truth, 
as  he  mall  anfwer  to  God.  * 

(Signed)  Peter  Meik. 

And.  Pringle. 

GILBERT  RAMS  AY  furgeon  in  Coupar  of  Angus 
married,  aged  about  thirty -eight  years,  being  folcmnly 
Iworn,  purged  of  malice  and  partial  counfel,  and  interro¬ 
gate  depones,  That  he  was  font  for  to  Eaftmiln  about 
,  °r  hx  days  after  the  Laird’s  death,  and  was  deGred 
,7  Alexander  Ogilvie,  his  youngeft  brother,  to  inlpec't 
,  body  along  with  the  preceding  witnefs  j  and,  upon 
looking  at  it,  they  obferved  the  nails  and  part  of  the 
brealt  difcoloured,  and  his  tongue  fwelled  :  That  he  has 
obfenrcd  the  firit  two  fymptoms  to  happen  in  a  natural 
death,  in  confluence  of  putrefadion  ;  but  has  not  obfer- 
yed  the  laft  fymptom  :  That  thefe  fymptoms  are  owing 
*?  lome tnmg  very  acrid,  and  made  the  deponent  fjfnJfc 
that  he  died  of  poifon  :  That  his  lips  -were  very  little 
_veLcd,  but  more  difcoloured  than  by  a  natural  death  * 
inat  the  deponent  had  heard  fufpicions  of  poifon  before 
he  came  there.  And  being  interrogate  for  the  pannels, 
depones,  That  he  had  obferved  the  tongue  fwelled  even 
in  a  natural  death,  but  not  to  that  degree  it  was  in  this 
cafe.  And  depones,  That  if  he  faw  a  dead  body  with 
tnde  fymptoms,  though  he  had  got  no  notice  of  any  fo- 
Ipiciou  or  poifon,  he  would  fufpetf:  it  from  thefe  appear¬ 
ances.  And  being  interrogate.  Whether  all  thefe  fomp- 
toms  might  not  happen  in  a  bilious  cholic  ?  depones 
.  Sreat  fwclling  in  the  tongue,  and  difcolourin  f 

in  the  lips,  would  not  happen.  And  being  interrogate 
for  the  pannels.  Whether  all  the  ufual  fymptoms  of  poi- 
on  happened  in  this  cafe?  depones,  That  he  cannot  an- 
Jw er  that  quefbon  with  any  certainty,  never  having  feen 
tne  body  of  any  other  perfon  who  died  of  poifon.  And 
Deing  further  interrogate,  depones,  That  the  ufual  f/mp- 

^  toms 
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toms  that  occur  in  poifon  by  arfcnick,  arc  vomiting  and 

evacuating  downwards,  and  a  great  fwell.ng  m  he 
tongue,  and  a  blacknefs  in  the  breath.  And  being  further 
interrogate,  depones.  That  there  was  no  appearance  of  v 
ulcers  in  this  cafe,  either  in  the  tongue  or  the  lip..  Dc- 
v>ones.  That  the  deponent  propofed  to  open  the  body, 
but  he  was  oppofed  by  Alexander  Ogil vie,  on  account 
that  Dotfor  Ogil  vie  from  Forfar  was  not  there : ;  but,  as 
far  as  the  deponent  knows,  it  was  not  oppofed  by  either 
of  the  pannels.  And  further  depones,  .  That  he  believes 
every  thing  in  the  body  would,  after  being  fo  long  dead, 
be  in  a  ftate  of  putrefaction  ;  fo  that  he  doubts  d  the  poi¬ 
fon  would  have  been  certainly  difeovered  though  dhe  bo¬ 
dy  had  been  opened.  Caufa  fctenU*  fatet .  And  this 

is  truth,  as  he  (ball  anfwer  to  God. 

(Signed)  Gilbert  Ramsay. 

James  Ferguson. 

Doftor  JOHN  OG1LV1E,  pbyfician  in  Forfar,  aged 
forty-eight  year,,  married,  being  folemnly  fworn,  purged 
of  malice  and  partial  counfel,  and  interrogate,  depones 
That  he  heard  that  the  late  Eaftmiln  died  upon  the  f.x.h 
of  Tune  lad ,  and  that  a  few  days  after  that  the  depo¬ 
nent  was  defired  by  the  Sheriff-fubftitute  of  torfardhire 
,o  go  to  Eaftmiln  to  infpeft  the  corpfe  of  the  delunS  . 
That  the  deponent  forthwith  obeyed  their  order  ai 
rived  at  Eaftmiln  upon  the  twelfth  of  'aft,  about 

noon  :  That  upon  his  arrival  Alexander  Ogilvie,  the  de- 
tuna’s  brother,  defi.ed  the  deponent  to  go  and  mlpea  the 
corpfe,  which  were  then  lying  m  an  out  houfe  i  That 
found  the  corpfe  in  its  grave  deaths,  and  in  a  coffin  ,  and 
bavin"  inlpefied  the  body,  he  oblerved  that  the  tace^  the 
•urn,  "and  feveral  other  parts  of  the  body  were  black  and 
livid  ’and  that  the  nails  were  remarkably  black  t  and  as 
to  the  tongue,  it  was  locked  fall  by  the  jaws, 
could  only  oblerve  a  final!  part  of  it,  which  prnjeaed  be- 
x  ond  the  teeth, which  part  being  the  tipot  the  tongue,  he  ob- 
krved  tobe  white  and  rough,  and  ot  a  very  unufual  appeal  - 
ance  :  That  the  breaft  waswhite,  and  the  bps  pretty  much 
ofa  natural  colour:  That  from  the  appearances  above  dJcu- 
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bed,  he  could  draw  no  concluuon  as  to  the  cauleof  the  de¬ 
funct’s  death  ;  as  almoft  all  thefe  appearances  might  have  ari- 
fen  from  the  putrid  date  the  body  was  then  in ;  and  that 
the  only  thing  that  appeared  extraordinary  to  him,  was 
the  appearance  of  the  tongue  above  delcribed  :  That  the 
deponent  had  fome  inclinations  to  have  opened  the  body, 
and  if  the  two  furgeons,  who  he  heard  had  left  Eaftmiln 
that  morning,  had  been  there,  he  believes  he  might  have 
done  fo  j  but  as  they  were  gone,  and  as  the  deponent  in 
his  own  opinion,  thought  the  body  too  much  pu trifled  to 
be  opened  with  fafety  to  the  operator ;  and  as  he  was 
Lkewife  of  opinion,  that  in  luch  a  (late  of  putrefa&ion, 
no  certain  fig  ns  could  have  been  difeovered  of  the  caule 
of  the  death  by  opening  the  body,  the  deponent  declined 
to  do  it.  Depones,  That  the  appearance  of  the  tongue 
before  deferibed,  was  not  fuch  as  happens  in  common 
deaths,  but  fuch  as  occurs  from  convulfions,  or  other 
ftrong  caules.  Depones,  That  Lieutenant  Ogilvie  the 
panne!,  neither  tiehred  nor  forbid  the  deponent  to  infpeCt 
the  corpfe  ;  but  he  was  prelent  ivith  the  deponent  when 
he  infpe&ed  them  as  aforefaid.  Caufa  feienti patet. 
And  this  is  the  truth;  as  he  (hall  anfwer  to  God. 

(Signed)  John  Ogilvie. 
and.  Pringle. 

ROBERT  SMITH  furgeon  in  Edinburgh,  aged  fifty 
years  and  upwards,  a  widower,  who  being  lolemnly 
l'worn,  purged  of  malice  and  partial  counfel,  and  exa¬ 
mined,  depones,  That  he  had  once  occalion  to  attend  a 
patient,  being  a  woman  near  Grmilton,  who  hid  gotarfe- 
nick  and  died  of  it,  as  the  deponent  verily  believes:  That 
the  deponent  went  and  faw  the  woman  about  two  hours 
after  (lie  had  taken  the  arfenick  in  fome  pottage,  as  file 
told  him:  That  the  deponent,  when  he  came,  found  her 
Lized  with  a  violent  vomiting  and  a  purging:  That  file 
complained  of  a  burning  heat  in  her  ltomach  and  bowels, 
and  had  a  great  third,  and  drank  frequently  of  milk  and 
water:  That  the  deponent,  after  Paying  fome  time  with 
her,  went  away,  and  after  a  few  hours,  returned  to  her 
again,  when  he  was  informed  the  before-mentioned  lymp- 

H  2  '  toms 
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toms  bad  continued  upon  her,  that  is  to  fay,  the  vomit- 
ing,  purging,  pain,  and  drought :  That  (lie  Toon  there¬ 
after  died,  having  lived,  as  the  deponent  thinks,  about 
nine  hours  after  flic  took  the  arfenick.  Depones,  That 
the  deponent  next  day  infpe&ed  the  dead  body  of  the 
forefaid  woman,  and  could  -difcover  nothing  externally 
upon  the  body,  different  from  the  appearances  after  a  na¬ 
tural  death  ;  but  that,  upon  opening  the  body,  he  difco- 
vered  the  ftomach  and  guts  to  be  red  and  inflamed,  and 
the  ftomach  appeared  to  be  gangrened,  and  in  parts  of 
'  the  ftomach  he  difcovered  feme  arfenick.  Depones,  That 
at  the  time  the  woman  had  received  the  arfenick,  as  above 
deponed,  a  child  had  likewife  taken  a  fpoonful  or  tv/o  of 
the  pottage,  which  occafioned  the  child  to  vomit,  and 
thereby  throw  up  the  arfenick,  as  he  believes,  fo  that  the 
child  recovered.  Being  interrogate  for  the  pannels,  de¬ 
pones,  That  a  perfon  may  be feized  with  a  vomiting,  pur* 
ging,  internal  pain,  and  drought,  without  having  received 
arfenick  ;  as  thefe  fymptoms  may  occur  in  a  bilious  cho¬ 
lic  and  other  cafes.  G+mfa  fchnti a  palct.  And  this  is 
the  truth,  as  hefti-all  anfwer  to  God. 

(Signed)  Robert  Smith. 

And.  Pringle. 

GEORGE  CAMPBELL  Sheriff  fubftitute  of  Forfar, 
aged  feventy  and  upward.s,  folufuSy  who  being  folemnly 
'worn,  purged  of  malice  and  partial  counfcl,  and  exa¬ 
mined,  depones,  That  upon  looking  at  the  two  declara¬ 
tions  now  exhibited  to  him,  emitted  before  him  by  Mrs 
Ogilvie  the  pannel,  and  other  two  by  Patrick  Ogilvie 
panne!,  that  all  thefe  were  emitted  freely  before  him, 
and  faithfully  taken  down  from  their  own  mouths,  and 
iubferibed  by  them  before  the  deponent.  And  alfo,  that 
the  deponent's  name  adje&ed  thereto,  is  his  fubfeription. 
Depones,  1  hat  he,  as  Sheriff  fubftitute  of  the  county  of 
Forfar,  went  to  Eaftmiln  upon  the  fir  ft  cf  July  laft,  in 
order  to  fearch  for  papers  or  letters  belonging  to  any  of 
the  pannels:  He  the  deponent  did  find  in  a  trunk,  or 
drawer,  he  cannot  fay  which,  the  letter  now  exhibited 
to  him,  marked  by  his  hand,  aud  that  of  John  Ure  his 

clerk, 
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clerk,  on  the  clay  aforefaid.  And  another  letter  being 
exhibited  to  him,  without  date  or  fubfcription  by  the  wri¬ 
ter  thereof,  and  with  a  docquet  on  the  back,  figned 
George  Spalding ,  and  another  docquet  below,  figned 
Anne  Clark  and  Alexander  Bofioat ,  depones,  That  to 
the  bell  of  his  memory,  he  thinks  he  received  the  faid 
letter  inclofed  in  one  wrote  by  Alexander  Ogilvie  the 
pan  ml’s  brother,  add  reded  to  the  deponent.  And  a 
third  letter  being  exhibit  to  him,  figned  Ketty  Nairn, 
with  a  docquet  on  the  back,  figned  Anne  Clark ,  Alexan - 
der  Bofival,  depones,  That  he  found  the  faid  letter  in  one 
of  the  repofitories  at  Eadmiin,  when  he  made  the  fearcla 
above  mentioned.  Can  fa  feienti a  patst.  And  this  is 
truth,  as  he  (hall  anfwer  to  God. 

>  (Signed)  Geo.  Campbell. 

Gilb.  Elliot. 

JOHN  URE  Sheriff-clerk  of  Forfar,  aged  forty  years, 
married,  being  folemnly  fworn^porged  of  malice  and  par¬ 
tial  counfel,  and  interrogate,  depones,  That  the  four  de¬ 
clarations  now  exhibited  to  him,  two  by  Mrs  Ogilvie 
panne!,  and  two  by  Patrick  Ogilvie. pannel,  were  all 
freely  emitted  before  the  preceding  wituels,  and  in  pre¬ 
fence  of  the  deponent,  and  all  figned  by  him  the  depo* 
i*;nt,  by  the  Sheriff  fubflitute  George  Campbell,  and  the 
pannels.  Caufa  feientr *  patet.  And  this  is  the  truth, 
as  he  lhall  anfwer  to  God.  (Signed)  John  Ure. 

Gxlb.  Elliot. 


J 

The  three  Letters  and  four  declarations  before  deponed 
to  were  read  to  the  Court  and  Jury,  and  of  which  the 
tenor  follows  : 

I  ' 

First  LETTER. 

Dr  Captin 

I  was  forrie  I  miffed  you  this  day.  I  fat  at  the  water 
fde  a  long  time  this  fornoon  ;  i  thought  you  would  have 
corned  up  here;  if  you  had  as  much  mind  of  me  as  1  h«ve 

H  3  of 
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oF  you,  you  would  have  corned  up,  tho*  you  had  but 
ftayd  out  by  as  there  was  no  ufe  for  that,  there  is  more 
rooms  in  the  houfe  then  one.  God  knows  the  heart  that 
I  have  this  day  and  inftead  of  being  better  its  worfe,  and 
not  in  my  po\ver  to  help  it.  You  are  not  minding  the 
thing  that  I  faid  to  you,  or  you  went  out  here  and  what 
I  wrote  for.  Meat  I  have  not  tailed  lince  yefterday 
dinner,  nor  wont  or  you  com  here,  tho’  I  fliouid  never 
cat  any  it  lyes  at  your  door.  Your  brother  would  give 
any  thing  you  would  come,  for  God’s  fake  come. 

Second  LETTER. 

Dr  Sr 

% 

I  receved  yours  juft  now  ;  I  am  very  glead  to  hear 
that  you  went  fafe  home,  no  thing  could  give  me  greater 
pleaftire  then  to  here  of  you  being  well  ;  Mrs  Spaden  was 
iafley  delivert  of  a  daughter  laft  night,  and  is  in  a  very 
good  way  ;  Mr  Spaden  thought  it  needles  to  write  you 
ssi  J  have  wrote  you :  As  for  that  you  write  me  about  any 
body  clattring  any  noncens  you  need  not  be  afraid  of 
that  about  any  thing,  for  I  am  detrmind  not  to  mind  any 
'thing;  We  (hall  lend  to  you  when  Willie  and  Chairele 
comes  up,  but  in  the  mean  time.  1  think  you  may  fend 
one  Sunday  to  fee  and  to  let  us  here  how  you  are  ;  the 
pain  will  not  write  lor  me:  I  have  no  more  time  to  write, 
but  my  belt  relj  e<5ts  to  your  mother  is  all  from 

Dr  Sr 

yours  while 

Cleukllry  Wecnfday  Ketty  Nairn. 

Third  LETTER. 

Dr  Sr 

I  reeved  yours,  and  as  you  propofe  coming  this  day 
eight  days,  Mr.  Spalding  thinks  it  proper  that  hi  runs  an 
exprefs  to  Edinburgh  to  my  Uncle,  which  I  think  very 
right,  and  till  you  heare  the  conlecjuance  thereof,  I  think 
you  better  not  trull  any  writer,  which  you  lhall  hear 
ti  e  moment  the  exprefs  comes  back;  as  I  lee  you  mean 
nothing  but  what  is  genteel,  you  may  expeft  nothing  elle 

at 
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at  my  hand,  and  tell  wee  fee  you 
coinpts  to  you  and  feamily 
Dr  Sr 

your  moil  humble  fervt 
Glenkilry  Jan.  4.  17  6$. 


heare  is 


all  with 


Ketty  Nairn. 


AddrefTed  on  the  back,  To  Thomas  OzUv'ts  ETa-  of 
Eaftmtln.  c:  J 


First  DECLARATION  by  Katharine 

Nairn. 

Forfar y  1 4.  I  7o  £.  In  prelence  of  George  Campbell 

fcfq;  Sheriff-fubflitute. 

Compeared  Katharine  Nairn,  lawful  daughter  of* 
the  deceafs’d  Sir  Thomas  Nairn  of  Dunfinan  Baronet, 
and  relict  of  the  deceafs’d  Thomas  Ogilvie  of  Eallmiln* 
who  being  examined,  declares,  That  Lieutenant  Patrick 
Ogilvie  was  at  Eallmiln  when  fhe  was  married  to  his  bro¬ 
ther,  and  continued  there  as  his  proper  refidence  till  with¬ 
in  thefe  three  or  four  weeks,  when  he  left  the  fame,  as  his 
brother  and  him  did  not  agre6.  That  the  evening  Patrick 
Ogilvie  left  Eallmiln,  the  Declarant  wrote  him  a  letter, 
which  fhe  fent  by  Elizabeth  Sturrock  one  of  the  maid  fer- 
vants  to  Little  Fort  bar,  as  (he  was  going  there,  at  lead  a- 
boat  a  gun-lhot  from  Little  Forthar,  for  fome  whilky 
from  one  Robert  Eaffon.  Declares,  That  Ihe  did  not 
write  any  letter  to  faid  Patrick  Ogilvie  when  at  Glenkil- 
rie,  nor  to  be  fent  him  to  one  John  Spalding’s,  nor  to 
Glenkilrie.  Declares,  That  on  Tuefday  before  her  huf- 
band’s  death  fhe  was  lending  faid  Elizabeth  Sturrock  to 
Alyth  with  fome  yarn,  when  ihe  wrote  a  letter  by  her  to 
deliver  to'  faid  Patrick  Ogilvie  relative  to  lome  of  his 
diirts  Ihe  had  been  mending  to  him,  and  the  letter  was 
directed  to  the  care  of  Andrew  Stewart,  and  that  ihe  got 
no  return  by  Elizabeth  Sturrock,  but  that  next  day  die 
got  a  return  to  her  letter  by  laid  Andrew  Stewart  a  mer¬ 
chant 


chant  in  Alytb,  who  was  coming  to  Eaftmiln  however, 
and  that  it  was  the  afternoon  of  the  day  before  her  huf- 
band  died.  That  Andrew  Stewart  befide  the  letter 
brought  her  two  dofes  of  (alts  and  a  l'mall  phial  glafs  with 
a  little  laudanum,  and  that  the  letter  was  but  a  quarter 
of  a  (beet  of  paper,  containing  moflly  directions  about 
the  (alts,  and  how  much  of  the  laudanum  to  take  ;  but 
whether  the  letter  was  open  or  fealed  fire  does  not  re¬ 
member.  That  before  Patrick  Ogilvie  left  Ins  brother’s 
boufe,  (lie  allied  him,  any  time  he  was  at  Alyth.  to  buy 
for  her  and  fend  to  Eadrn.ln  two  dofes  of  fait  and  a  little 
laudanum  as  (lie  dept  very  ill  ;  That  when  Andrew  Stew¬ 
art  deliver’d  the  letter  (he  read  fame,  being  only  a  direc¬ 
tion  as  above,  and  after  laid  tl  efaltsand  laudanum  into 
a  drawer  till  (lie  fhould  ule  fame,  and  that  fhe  took 
one  of  the  dofes  of  (aits  on  the  Friday  after  her  huf- 
band’s  death,  and  the  other  on  the  Saturday  ;  and  on  the 
Sunday  and  the  Monday  nights  (he  took  laudanum 
each  night,  and  as  (he  did  not  ufe  the  wh.oie  laudanum, 
(lie  delivered  back  the  glafs  and  the  remainder  of  lauda¬ 
num,  to  the  faid  Patrick  Ogilvie  on  his  return  to  Ealt* 
niiln,  after  his  brother’s  death.  That  on  Thurfday  mor- 
ninc  the  iixth  of  June,  her  hufband  being  diftrdEd  the 
night  before,  and  many  days  preceding  ;  and  that  morn¬ 
ing  he  complained  of  a  Ihortnefs  of  breath,  and  that  thro’ 
the  night  he  had  been  diftrdfed  with  it,  (he  therefore  gave 
him  his  tea  in  his  bed  ;  and  that  when  the  reft  of  the  fa¬ 
mily  were  at  their  tea,  fire  filled  up  a  bowlful  for  her 
hdb.ind,  which,  with  a  bit  of  hard  bilket  from  Dundee, 
(he  carried  (freight  from  the  low  room,  w-here  they  were 
at  breakfalt,  updairs  to  her  hufband’s  room  and  gave 
him  ;  and  that  (he  took  the  bllket  out  of  a  balket  (land¬ 
ing  on  a  by- table  in  the  room,  ahde  the  family  then  lu¬ 
ting  at  breakfalt.  But  that  (he  did  not  go  into  any  clo- 
let  with  the  tea,  before  giving  it  to  her  hufband  :  That 
fire  never  heard  from  her  hulbaud,  nor  any  perfon  ejle, 
that  he  blamed  the  tea  for  his  ill  nets.  Declares,  That 
Elizabeth  Sturrock  got  lo  much  ot  the  tea  Mr  Ogilvie 
left,  as  he  did  not  drink  it  out,  and  allb  got  another  bowl 

of 
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of  tea  after,  both  which  (lie  gave  her,  out  of  her  own 
hands.  And  this  fhe  declares  to  be  truth. 

Ketty  Ogilvie. 
Geo.  Campbell. 
John  Ure,  Clk. 

Second  DECLARATION  by  K at h a r i n e 

Nairn. 

Forfar  i  £  Jum  1769  in  prefence  of  the  faid  George 
Campbell  Efqr  Sheriff  fubftitute 
Compeared  the  faid  Katharine  Nairn  alias  Ogilvie 
who  being  re-examined  Declares  That  before  the  Lieu¬ 
tenant  left  Eaftmiln  (he  hen d  him  fay  that  he  had  both 
filts  and  laudanum  in  a  cheft  that  he  brought  from  the 

O 

Eafl  Indies,  and  that  (he  faid  fhe  would  be  obliged  to  him 
for  a  iittle  of  the  lalts  and  laudanum,  as  fhe  had  much 
need  thereof  Ketty  Ogilvie. 

Geo.  Campbell. 
John  Ure  Cik. 

First  DECLARATION  by  Patrick  Ogilvie 

Forfar  14th  June  1  765  By  George  Campbell  £fqr  She- 
riff-lubflitute  of  Forfarfnire 

Compeared  Lieutenant  Patrick  Ogilvie  of  the  eigh- 
ty-binth  regiment  of  foot  who  being  examined  declares 
That  fo  far  as  he  remembers  he  came  to  this  country  from 
abroad  in  January  laft,  and  that  his  principal  residence 
was  at  the  Eaflmiln  of  Glenyla  his  brotner  Thomas 
Ogilvie’s  houfe,  and  that  he  left  that  place  about  three 
weeks  ago.  That  the  reafon  he  left  it  .was  on  account 
of  fome  drynefs  betwixt  his  brother  and  hi  n  occalioned 
by  fome  fur  miles  or  reports  in  the  country  ;  but  though 
thele  had  not  happened  he  was  determined  not  to  itay 
longer  about  his  brother’s.  That  hnce  leaving  lame  he 
has  had  no  fix’d  residence,  but  has  been  going  about  fee¬ 
ing  his  friends  and  old  acquaintances.  Declares  That 
the  evening  he  left  his  brother’s  houfe,  he  went  to  Mr 
Shaw  shoule  at  Little  Forthar,  and  when  walking  by  the 
water  fide  there  with  George  Shaw,  Elifabech  Sturrock  a 

fervaut 
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fervant  of  his  brother  Thomas  Ogilvie’s,  brought  him  3 
letter  from  Mrs  Ogilvie  his  brothers  Lady,  the  contents  of 
which  were  defiling  him  to  return  to  his  brothers  houfe, 
and  that  he  fent  a  veibal  mefFage,  he  was  not  to  return 
at  that  time,  as  he  then  intended  going  the  length  of 
Baron  Reids  on  a  vifit.  Declares  That  the  next  day 
when  at  Little  Eorthar  he  received  another  letter  from 
his  brother  by  James  Millarn,  the  contents  of  which  were 
to  the  fame  purpofe  as  Mrs  Ogilvie’s,  which  James  Millam 
knew.  That  l'ome  days  after  when  at  Glenkilrie  he  re¬ 
ceived  another  letter  from  faid  Mrs  Ogilvie,  but  who  was 
the  bearer  of  it  he  does  not  remember,  nor  does  he  re¬ 
member  if  he  wrote  any  anfwer  to  tliht  letter.  Declares 
that  he  was  in  Alyth  the  Tuefday  before  his  brothers 
death  when  he  received  a  third  letter  from  Mrs  Ogilvie  by 
the  aforefaid  Elizabeth  Sturrock,  hut  to  which  he  return¬ 
ed  no  anfwer  in  writing.  That  the  fiid  evening  of  Tuef¬ 
day  he  gave  to  Andrew  Stewart  merchant  in  Alyth  his 
brother  in-law  a  fmall  open  note  by  way  of  wrapper  or 
direction  round  a  fmall  phial  glafs  jn  which  were  fome 
drops  of  laudanum,  and  in  the  wrapper  two  dofes  of  falts 
folded  dole  by  the  glafs  ;  and  that  the  write  in  the  note 
or  wrapper  properly  contained  diredtions  for  Mrs  Ogilvie 
how  to  u(e  the  laudanum,  and  fo  far  as  he  remembers  was 
to  take  fourteen  or  fifteen  drops  at  a  time.  That  all  this 
he  told  to  Andrew  Stewart,  and  that  it  was  for  Mrs  O- 
gilvies  own  proper  ufe,  and  to  deliver  it  to  nobody  elfc, 
but  did  not  defire  him  to  do  it  privately  or  to  let  nobody 
fee  him  deliver  it,  only  defined  him  to  be  fure  to  deliver 
it  to  herfelf.  Neither  did  he  deliver  a  fealed  letter  to 
Andrew  Stewart  at  the  time  for  Mrs  Ogilvie.  That  the 

O 

faid  laudanum  and  falts  he  brought  from  the  Eafl-Indies 

O 

with  him  as  a  remainder  of  what  he  ufed  when  his  health 
was  bad  there  and  on  his  pafiage  home,  having  done  the 
fame  by  his  furgeons  diredtioas  both  at  land  and  fea.  And 
this  he  declares  to  be  tiuth. 

Pat.  Ogilvie. 

Geo.  Campbell 

Patrick  Orr  C!k 

To  h  n  Ltre  witnefs 
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Second  DECLARATION'  by  Patrick  Ogilvie. 

Forfar  15th  June  1  7 By  George  Campbell  Efqr  Sher- 

riff-fubftitute 

Compeared  the  (aid  Lieutenant  Patrick  Ogilvie 
who  being  re-examined  declares  That  it  confifts  with  his 
knowledge  that  of  the  laudanum  he  fent  as  mentioned  in 
his  lad  Declaration  there  was  not  above  thirty  drops  or 
guts  of  it  ufed  fo  far  as  he  can  recoiled!  from  the  quantity 
he  fent  and  what  remained  in  the  phial  glafs  the  day  af¬ 
ter  his  brothers  death,  that  the  declarant  came  to  Eift- 
rniin  when  Mrs  Ogilvie  returned  him  the  glafs  &  the  re¬ 
mainder  of  laudanum  therein,  8c  which  heinftantly  pro¬ 
duces,  Sc  is  immediately  fealed  up  with  the  declarants 
own  feal  Sc  lodged  in  the  Sheriff  Clerks  office.  And  that 
when  the  declarant  delivered  the  glafs  to  Andrew  Stew¬ 
art,  he  ffiook  the  fame  to  him  Sc  (hewed  him  betwixt  him 
Sc  the  light  the  quantity  of  laudanum  therein,  who  upon 
looking  at  the  fame  juft  now  muft  be  fenfible  that  there 
is  no  more  out  thereof  than  about  the  quantity  of  thirty 
guts  as  above,  and  that  Mrs  Ogilvie  told  him  fhehad  ufed 
about  that  quantity,  Sc  alfo  made  ufe  of  the  falts.  De¬ 
clares  that  within  thefe  two  weeks  he  was  at  the  town 
of  Brechin  Sc  in  company  with  James  Carnegy  furgeon 
of  that  place,  but  that  he  received  from  him  no  laudanum 
or  any  other  medicine  whatever.  That  when  he  was  at 
Eaftmiln  in  the  courfe  of  converfation  with  Mrs  Ogilvie, 
he  happened  to  fay  that  he  had  dome  falts  and  laudanum, 
that  he  ufed  when  at  the  Ealt  Indies  in  his  cheft  at  Dun¬ 
dee  which  would  be  very  foon  at  \lyth,  when  Mrs  Ogil¬ 
vie  defired  to  have  fome  of  both  falts  and  laudanum  as  it 
might  give  her  reft  when  unealy  Sc  could  not  procure 
Ileep,  And  this  he  declares  to  be  truth  Pat.  Ogilvy 

Geo.  Campbell 
Patrick  Orr  Clk 
John  Ure  witnels 

Mr  JAMES  BALFOUR  of  Pilrig,  SherifF-fubftitute 
of  the  (hire  ot  Edinburgh,  aged  fifty  and  upwards,  mar¬ 
ried, 
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Tied,  who  being  folemnly  fworn,  purged  of  malice  and 
partial  counfei,  exa  mined,  and  interrogate  ;  and  two  de¬ 
clarations  or  examinations  being  now  exhibited  to  the 
deponent,  depones,  That,  at  the  defire  of  the  Lord  Ad¬ 
vocate,  the  deponent,  upon  the  twetity-fecond  of  June 
‘lad,  went  to  the  Laigh  Council-home  of  Edinburgh, 
where  Patrick  Ogilvie  pannel  being  brought  before  him 
fo>*  examination,  depones,  That  the  declaration  now  ex¬ 
hibited  to  him,  figned  by  the  deponent  and  the  faid  Pa¬ 
trick  Ogilvie  pannel,  is  whit  was  emitted  by  the  pannel 
before  the  deponent  at  that  time  :  That,  on  th*e  Monday 
thereafter,  the  deponent,  at  my  Lord  Advocate’s  defire, 
went  to  the  JTolbooth  of  Edinburgh  in  order  to  examine 
Katharine  Ogilvie  the  other  pannel.  The  paper  now  ex-  . 
hibited  to  him,  and  figned  by  him  before  William  Dun¬ 
bar  and  John  Stewart,  both  writers  in  Edinburgh,  wit- 
nefles  fubfcribing  thereto,  contains  a  faithful  narrative  of 
what  pafied  on  that  occafion.  Caufa  fcienti*  paiet.  And 
this  is  truth,  as  he  fhall  anfwer  to  God.- 

(Signed)  Ja.  Balfour. 

Gilb.  Elliot. 

W ILLIAM  DUNBAR  writer  in  Edinburgh,  aged 
twenty  four,  unmarried,  who  being  folemnly  fworn,  pur¬ 
ged  of  malice,  partial  counfei,  examined,  and  interrogate, 
depones,  That  the  examination  of  Patrick  Ogilvie  pan¬ 
nel,  mentioned  in  the  deposition  of  the  preceding  wicnefs, 
was  emitted  in  the  deponent’s  prefence,  and  he  law  the 
faid  pannel  and  the  Sheriff-fubftitute  lubfcribe  the  fame. 
Another  paper  being  exhibited  to  him,  containing  what 
pafied  on  the  examination  of  Mrs  Ogilvie  pannel,  by  Mr 
James  Balfour  SherifF-fubfiitute  of  the  (hire  of  Edinburgh, 
in  the  Tolhooth  thereof,  depones,  That  the  laid  paper 
contains  a  faithful  account  of  what  paffed  on  that  oc- 
cafion  ;  and  that  the  deponent  is  a  figning  witnefs  to  the 
faid  Junes  Balfour’s  fublcription  thereto  annexed.  Caufa 
faentue  paizt.  Aed  this  is  truth,  as  he  (hall  anfwer  to 
God. 

Will.  Dunbar. 

-Gjlb.  Elliot. 

The 
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i  he  two  papers  before  deponed  to  were  read  to  the 
Court  and  Jury,  and  the  tenor  thereof  follows  : 


Edinburgh ,  the  twenty  fecond  day  of  June >  One  thoufand 
fven  hundred  and  fixtyfve years. 

In  prefence  of  Mr  James  Balfour  of  Pilrig,  SherifF- 
fubflitute  of  the  fhire  of  Edinburgh,  Compeared  Patrick 
Ogilvie,  late  of-  Colonel  Morris’s  regiment  ;  and  bein<r 
interrogate,  Whether  he  fent  any  falts  to  Mrs  Ogilvie  of 
•E, allmil n  his  filler,  or  any  medicine,  or  any  thing  wrapt 
up  in  a  paper  l  Refufes  to  anfwer  this  queltion. 

Being  interrogated.  Whether  he  was  in  irfe  to  take 
audanum  and  purging  falts  in  one  and  the  fame  day  for 
his  health  ?  Anfwers,  1  hat  he  was  not. 

Being  interrogated,  Whether  he  had  in  his  poffeilbn  a 

?.f  1?ui!ranur?  dui'5»g  hi?  voyage  home  from  the 
Rail* Indies  ?  He  refufes  to  anfwer  this  .queltion. 

Being  interrogated,  How  many  guts  or  drops  oflau* 
danum  he  was  in  ufe  to  take  at  a  dole?  He  refufes  to 
ar.lwer  this  queltion. 

Being  interrogated.  Whether  laudanum  was  in  ufe  to 

bjnd.  or  loofe  him  while  at  lea  i  He  refufes  to  anfwer  this 
.queltion. 


Being  interrogated,  What  was  the  bulk  of  each -dole 
of  falts  he* took  i  Refufes  to  anfwer  this  queltion. 

Being  .interrogate,  Whether  he  fent  a  bottle  to  the 
laid  Mrs  Ogilvie  by  the  hands  of  Andrew  Stewart  i  and 
whether  he  told  Andrew  Stewart  that  there  were  felts 
along  with  the  bottle  ?  Refufes  Lb  anfwer  this  queltion. 

Being  interrogated,  What  was  the  nature  of  the  fiir- 
mifes  and  reports  which  occafioned  a  drynefs  betwixt  him 

and  his  brother  Eaitmiln  i  He  refufes  to  anfwer  this  que¬ 
ltion.  ^ 


Being  interrogated,  What  were  the  contents  of  any 
setters  lent  to  him  by  the  laid  Mrs  Ogilvie,  after  that  the 
declarant  had  left  his  brother’s  houfe  this  fum.ner  f  and 
what  were  the  contents  of  the  anf  wers  he  made  to  them  f 
Kerules  to  anfwer  this  queltion. 

Being  interrogated.  When  he  firfl  heard  of  his  brother’s 
*  ii1c-Vand  from  vPhom  Refufes  to  anfwer  this  queltion. 

Being 

CD 
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Being  interrogated,  Whether  he  had  any  convention 
with  his  mother,  or  any  of  the  family,  or  in  the  family, 
as  to  the  nature  of  his  brother’s  diftemper,  or  caufe  of  his 
death  ?  Refufes  to  anfwer  this  queltion. 

Being  interrogated,  Whether  he  flept  in  the  houfe  of 
/  Eaftmiln  after  his  brother’s  death  ?  for  how  many  nights? 
in  what  room  ?  and  who  flept  in  the  room  with  him  ?  He 
refufes  to  anfwer  any  of  thele  quelticns. 

Being  interrogated,  In  what  room  the  faid  Mrs  Ogilvie 
flept  during  the  nights  between  the  death  and  burial  of 
her  hufband  ?  He  refules  to  anfwer  this  queflion. 

Being  interrogated,  Whether  he  did  ever  fend  for  any 
medicines  from  one  Dougal  a  furgeon  in  Ivirrymuir  ?  or 
did  ever  hear  any  body  fend  for  any  medicines  from  him? 
He  refufes  to  anfwer  this  queflion. 

Being  interrogated,  Whether  he  has  had  any  conver- 
fation  with  any  of  his  brother’s  fervants  concerning  the 
circumftances  which  happened  on  the  day  of  his  biotner  s 
death?  He  declines  anfwering  this  queltion. 

Being  interrogate,  Whether,  while  he  was  in  the  pii- 
fon  of  Forfar,  he  lent  any  melfages  by  word  or  writing  to 
the  laid  Mrs  Ogilvie?  He  refufes  to  anfwer  this  quellion. 

Being  interrogated,  Whether  he  is  acquainted  with  one 
Mr  Carnegie  a  furgeon  in  Brechin  ?  or  whether  he  ever 
bought  any  medicines  or  poifon  from  the  faid  Mr  Car- 
licpfe  ?  He  refufes  to  anfwer  thefe  queftions. 

Being  interrogate,  Whether  he  recollects  what  time 
his  deceafed  brother  was  married  ?  anfwers,  He  does  not 
recolleCt  juft  now. 

Being  interrogated,  Whether  he  the  declarant  was  pre- 
fent  at  the  marriage  ?  anfwers,  That  he  was. 

Being  interrogated,  Whether  he  was  acquainted  with 
the  faid  Mrs  Ogilvie  before  her  marriage  with  his  bro¬ 
ther  ?  anfwers,  That  he  was  not. 

Being  interrogated,  Whether  he  abfolutely  refufes  to 
anfwer  the  above  queltions,  which  it  is  laid  above  he  re¬ 
fufes,  or  declines  to  anfwer  ?  or  whether  he  declines  at 
prelent  to  anfwer  them  ?  He  now  anfwers,  That  he  ab¬ 
solutely  refufes  to  anfwer  them  to-night  ;  but  he  does 
J  not 
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not  know,  whether  he  may  hereafter  anfwer  fome  of 
them  or  not. 

And  being  interrogated,  Whether  he  inclines  to  give 
any  rcafon  for  this  refufal  ?  anfwers,  That  he  does  not 
think  it  Decenary  to  give  any  reafons. 

This  declaration  and  anfwers  were  emitted  in  prefence 
of  William  Dunbar  and  William  Campbell,  writers  in 
Edinburgh. 

Pat.  Ocilvie. 

Ja.  Balfour. 

At  Edinburgh ,  the  twenty-fourth  day  of  June ,  One  thou - 

fund  /even  hundred  and  Jixty  five  years. 

In  presence  of  Mr  James  Balfour  ol  Pi! rig  advocate. 
Sheriff- fubftitute  of  this  Sheriffdom  of 'Edinburgh, 'Cow- 
peared  Mrs  Katharine  Nairn,  widow  of  the  deceafed 
Thomas  Ogilvie  of  Eaftmiln  ;  and  a  copy  of  two  feverai 
declarations  emitted  by  her,  upon  the  fourteenth  of  June 
affiant,  before  George  Campbell,  Efq;  Sheriff  lkbditute 
of  Forfar,  and  fubfcribed  of  this  date  by  the  laid  Mr 
James  Balfour,  being  read  over  to. her,  (ho  was  aike-d,  If 
there  was  any  thing  in  the  faid  declarations  which  (he  now 
defired  to  corredt  or  alter?  (lie  refufed  to  anfwer  this  or 
any  other  queflion  put  to  her,  having  been  fo  advifed  by 
her  friends  and  counfcl  :  And  the  following  queftions 
were  feparately  put  to  her. 

In  what  drawer  and  in  what  room  of  the  boufe  did  ike 
put  the  medicines  and  letter  which  were  delivered  to  her 
by  Andrew  Stewart,  the  day  before  her  kuiband’s  death  ? 

Did  (lie  read  the  letter  ?  What  were  the  contents  ? 
Has  ihe  the  letter  ?  or  how  has  (lie  difpofed  of  it  ? 

By  whofe  advice  did  (heoider  the  above  medicines  to 
be  fern  to  her  ? 

What  was  her  ailment  ?  Did  (he  mention  fuch  ailment 
to  any  in  the  family  ?  Did  (lie  mention  her  ailment  to 
Lieutenant  Ogiivie?  It  (lie  did,  how  came  (he  to  take 
his  advice  about  her  health  ? 

Did  Ihe  flcep  with  her  hufband  the  night  before  his 
death?  When  did  (he  firffc  iee  and  fpeak  to  him  next 
morning  the  fixth  of  Tune  ? 
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Was  flie  in  life  to  give  him  tea  in  his  bed  ?  Did  he  de¬ 
fire  tea  that  morning  ?  Did  any  body  fee  her  make  the 
tea  and  fill  the  bowl  for  her  hufband  ?  Did  fhe  carry  up 
tfie  tea  from  the  place  where  it  was  made  ftreight  to  his 
room  ?  Did  he  refufe  or  (how  any  unwillingnefs  to  take 
it  ?  Did  ihe  give  any  of  the  tea  which  her  hufband  had 
drank  to  any  other  perfon  ? 

Did  any  body  propofe  fending  for  a  furgeon  when  her 
hufband  was  taken  ill  ?  Did  fhe  oppofe  the  furgeon  being 
lent  for?  And  what  was  the  re'afon  forfo  doirm  ? 

O 

Where  did  (lie  fleep  from  the  time  of  her  hnfbmd’s 
death,  till  the  time  of  her  commitment  to  the  prifon  of 
Forfar  ? 

Where  did  Lieutenant  Ogilvie  fleep  during  that  time? 

How  many  letters  did  Ihe  write  to  Lieutenant  Og  lvie 
from  the  time  he  was  difmifFed  from  her  hufband’s  family  ? 
if  fhe  font  any  letters,  mention  how  many,  by  whom 
fern,  and  to  what  places  fent,  and  what  were  the  con¬ 
tents,  and  what  anfwers  fhe  received.  Does  fhe  know 
what  is  become  of  thefe  letters  and  anfwers  ? 

To  all  and  each  of  which  queftions,  put  feparately  to 
her,  file  refufe J  to  give  any  anfwer.  And  further  refufes 
to  adhibit  her  fubfeription  heieto. 

In  witnefs  whereof,  the  (aid  Mr  James  Balfour,  William. 
Dunbar  writer  in  Edinburgh,  and  John  Stewart  writer 
there  and  hereof,  have  adhibited  their  fublcriptions,  time 
and  place  forefaid.  (Signed)  Ja.  Balfour. 

William  Dunbar  witnefs. 

John  Stewart  witnefs., 

JAMES  M  KENZIE,  feflion- clerk  of  Glenylla,  aged* 
forty  years,  married,  who  being  folemnly  fworn,  purged 
of  malice,  partial  counfel,  examined,  and  interrogate,  de¬ 
pones,  That  fome  time  after  the  late  Eaftmiln’s  death, 
the  deponent  was  in  the  houfe  of  Eaftmiln,  where  Alex¬ 
ander  Ogilvie  brother  of  the  late  Eaftmiln  likewife  was: 
That  he  law  the  faid  Alexander  Ogilvie  have  feveral  pa¬ 
pers  in  hi3  hand,  one  of  which,  he  faid,  he  was  to  fend  to 
Forfar,  as  it  might  be  evidence  a  gain  ft  Mrs  Ogilvie  the 
pannel  j  and  that  the  deponent  looked  at  that  paper,  and 
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Tiw  that  it  was  in  the  form  of  a  letter  without  a  fubfcrip- 
tion  ;  but  the  deponent  did  not  read  it,  nor  hear  it  read  : 
And  a  letter  libelled  upon,  beginning  Dr  Captain,  and  in- 
dorfed  on  the  back  by  the  names  of  George  Spalding  and 
George  Campbelly  being  now  exhibited  to  the  deponent, 
he  depones,  That  he  cannot  now  fay  pofitively  whether 
or  not  that  is  the  letter1  ihovvn  to  him  by  Alexander  Ogii- 
vJe,  as  aforefaid;  but  thinks  it  is  like  it.  Caufa  fcient'ue 
patet.  And  this  is  truth,  as  he  (hall  anfwer  to  God. 

(Signed)  Ja.  M  Kenzie. 

And.  -Pringle. 

JAMES  MILLAIVf,  tackfman  of  the  Eaftmiln  of  Gle- 
nyila,  aged  thirty-fix  years,  married,  and  being  foiemnly 
(worn,  purged  of  malice  and  partial  courifel,  examined, 
and  interrogate,  depones,  That; during  the  late  Eaft- 
ndln  s  illnels,  upon  that  day  on  which  he  died,  the  depo¬ 
nent  was  (ometimes  in  the  room  with  him,  particularly 
about  two  o’clock  in  the  afternoon,  when  the  deponent 
afked  the  late  Eaftmiin,  How  he  was?  to  which  Eaftmiln 
anf vveted,  That  he  was  very  ill;  and  the  deponent  fur¬ 
ther  afked  him,  What  he  thought  was  the  matter  with 
him  ?  to  which  Eiltmiln  anf.vered,  I  am  gone,  James, 
with  no  lefs  than  rank  poifon!  Caufa feientia  patet .  And 
this  is  the  truth,  as  he  fhall  anfwer  to  God. 

(Signed)  James  Millam. 

And.  Pringle. 

GEORGE  SPALDING  of  G’enkiliie,  aged  thirty  and 
upwards,  who  being  foiemnly  (worn,  purged  of  malice 
and  pai  tial  counlel,  examined,  and  interrogate,  depones. 
That  he  is  married  to  a  fi(fer,of  Mrs  Ogiivie  the  pannel, 
and  has  had  frequent  occafion  of  (eeing  Mrs  Ogx’vieV 
hand- writing:  and  a  letter,  without  a  fubferiptbn,  be¬ 
ginning,  Dr  Captain ,  and  ind cried  on  the  back  by  the 
fubferiptions  of  George  Spalding  and  George  Campbell ,  be¬ 
ing  exhibited  to  the  deponent,  he  depones.  That  he  thinks  . 
that  lettei  is  of  the  hand- writing  ot  Mrs  Ogiivie  the  pan¬ 
nel  ;  but  cannot  be  quite  politive,  as  he  has  (een  her  write 
iome  times  better,  and  lometimes  worle,  according  as  her 
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pen  was.  Caufa  Orientt*  patet.  And  this  is  truth,  as  he 
fhall  anfwer  to  God. 

(Signed)  George  Spalding* 
And.  Pringle. 

ALEXANDER  LINDSAY,  late  fervant  to  the  de-^ 
ceafed  Thomas  Ogiivie  of  EaHmiln,  aged  twenty-one, 
unmarried,  who  being  folemnly fworn,  purged  of  malice, 
and  partial  counfel,  examined,  and  interrogate,  depones. 
That  he  came  to  be  a  fervant  at  EaHmiln  about  fix  o  clock 
of  the  morning  of  that  day  on  which  Eaftmiln  died*:  That, 
about  nine  o’clock  that  morning,  he  faw  Mrs  Ogiivie  the 
pannel  (landing  in  a  clofet  up  Hairs  between  the  two  bed¬ 
rooms  :  That  the  deponent  was  going  up  to  the  garret  to 
take  down  a  wheel :  That  the  door ,  of  the  clofet  was 
open;  but  the  deponent  did  not  go  into  the  clofet ;  and 
that  he  did  not  then  cbferve  any  thing  that  Mrs  Ogiivie 
was  doing,  nor  that  (lie  had  any  thing  in  her  hand  ;  and 
that,  when  the  deponent  went  up  to  the  garret,  MrsOgu- 
vie  called  up  to  him  not  to  walk  over  the  clofet,  for  fear 
of  fiiaking  down  fomething.  Depones,  That  when  he 
was  in  the  garret,  he  faw  Anne  Sampfon  Handing  at  the 
Hair-head,  near  the  clofet  where  Mrs  Ogiivie  was.  Cau- 

fcientia patet.  And  this  is  truth,  as  he  Hiall  anfwer  to 
yG(3d>  (Signed)  Alex.  Lindsay. 

And.  Pringle. 

His  Majefiy’s  Advocate  declared  he  concluded  his  proof. 

LIST  of  Witnesses  fummoned  for 
Katharine  Nairn. 

-*  The  witnefies  fo  marked  were  examined. 

1.  *  George  Spalding  of  Glenkilrie 

2.  Andrew  Stewart  merchant  in  Alyth 

j.  Martha  Ogiivie  his  wife 

4,  Lieutenant  George  Campbell  late  of  the  89th  regr* 

ment  of  foot,  at  Phinhaven 

5,  Patrick  Dickjon  merchant  in  Brechin 


6.  Colin 
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6.  Colin  Smith  vintner  there 

7.  James  Rattray  of  Kirkhillochs 
8  Anne  Robertfon  his  wife 

9.  Alexander  Lindfay  late  fervant  to  the  faid  deceafed 
Thomas  Ogilvie  of  Eaftmiln 

10.  *  George  Campbell.,  £.'4;  flier iff-fubftitute  of  the 

county  of  Forfar 

11.  JohnUre  fheriff  clerk  of  Forfar 

12.  Fergus  Fergujfon  in  Kirkton  of  Glenylla 

1 3.  *  Margaret  Reid  Ins  wife 

14.  *  Janies  Milium  tackfman  of  the  Eaftmiln  of 

Glenylla 

15.  David  Spalding  of  Whitehoufe 

16.  David  IV at  Ron  miller  at  Eaftmiln  of  Glenylla 

17.  Jjbbet  M'Kenzie  widow  of  the  decealed  (Thomas 

Ogilvie  fume  time  of  Eaftmiln,  and  mother  of  the 
faid  laft  dcceafed  Thomas  Ogilvie  of  Eaftmiln 

18.  Thomas  Farquharfon ,  eldeft  Ion  of  Paul  Farquhar- 

fon  of  Per  lie 

19.  John  Farquharfon  at  Formall 

20.  Gilbert  Ramfay  lurgeon  in  Coupar  of  Angus 

21.  *  Jean  Wallace  fervant  to  George  Spalding  of 

Glenkilrie 

22.  #  John  Paterfon  fon  of  James  Paterfon  in  Clockno- 

cater  in  Glenylla 

23.  Andrew  Pater  I  on  alfc  fon  of  faid  James  Paterfon 

24.  *  Margaret  PaterJ'on  daughter  to  the  laid  James 

Paterfon 

25.  Katharine  Fergujfon  daughter  of  Fergus  FergufTon 

in  Kirkton  of  Glenylla 

26.  Janies  McKenzie  fchool  matter  at  Glenylla 

27.  Janies  Dougal  furgeon  in  Kirriemuir 

28.  *  Elizabeth  Fergujfon  fpoufe  to  John  Breflack  por« 

tioner  of  Invercarity 

29.  Alexander  Robertfon  at  Binzean 

30.  Alexander  Ramjay  at  Bridge-end  of  Lintrathen 

31.  Janet  Irons  fpoufe  to  William  Glafs  at  Burnlide  of 

St  Martin’s 

32.  *  Ifobel Douglas  at  Wardhead  of  Formall 

33.  Mr  James  Warden  fchoolmalter  at  Aiyth 

34.  Pat  rich 


/ 
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54*  Patrick  Ramfay  at  Achmuir 

qy.  *  Thomas  Jack  tenant  in  Kirkton  of  Glenylla 

36.  Thomas  Ogilvi  in  Little  Kenny 

37  ohn  Ram  fay  of  Kinalty 

38.  James  Manfon  fervant  to  Colin  Smith  vintner  in 
Brechin 

/  » 

39  Thomas  Morgan  vintner  in  Dundee 

40  Helen  Knight  his  fervant 

4f  Helen  Sinclair  fjpoufe  to  Robert  Dow  in  Dundee 
42  Charles  F arquharfon  watchmaker  there 

43.  Patrick  Ogilvi e  Pnipmafter  there 

44.  James  Kay  junior  mariner  there 

4  5 .  James  Dickfon  ltabler  at  Co  wgate-head  of  Edinburgh 

46.  Robert  He>  on  Ihoemaker  there 

47.  John  Gardiner  ftabler  there 

48.  Gardiner  his  wife 

49.  Anne  Younger  fpoufe  to  Charles  Ramfay  barber  in 

Ed  in  burgh 

50.  David  Murray  llabler  there 

51.  Jofeph  Baron  porter  at  the  foot  of  Merlin’s. wy’tidy 

Edinburgh 

5  2.  Chtijlian  Ogilviz  his  wife 

5  2.  Andrew  Murifon  mar.er  to  the  court  of  Judiciary 
5  4.  Mluri/on  his  wife 

55.  Robert  Gibb  coachmaker  in  Canongate  head 

56.  Mary  Dallas  his  wife 

57.  Thomas  Miller  of  Barfkimming,  E(q;  his  Majefty’s 

Advocate 

58.  John  Davidfcn  writer  to  the  fignet 

59.  Mrs  Hay  widow  of  Cuthbert  of 

Caftlehill 

60.  Donald  Farquharfon  cadie  or  council-pod,  and  re- 

fidenter  in  Edinburgh 

6 1 .  John  Laing  journeyman  wright,  foot  of  Old  Adem- 

bly'clofs,  Edinburgh 

62.  Francis  Schaw  carpenter,  fon  of  Duncan  Schaw  at 

Cortachie 

63.  Robert  fon,  fon  of  John  Roberfon  of  Cray 

64*  F arquharfon  wife  of  Wallace,  porter 

and  indweller  in  Edinburgh 

65.  John 


65.  John  Far quharf on  tamo,  time  in  Sheithie,  now  xs 

Ground  of  Dirie 

66.  Elifabeth  Sturrock  late  fervant  to  the  deceafed  Tho- 

mas  Ogilvie  of  Eaftmiln 

67.  Ann  Sampfon  late  fervant  to  the  faid  deceafed  Tho¬ 

mas  Ogilvie 

68.  Dr  Robert  Menzies  phylician  in  Coupar  in  Fife 

69.  Moir  wife  of  laid  Dr  Robert  Menzies 

70.  Bay  relid  of  Bruce  of  Bunzean 

7r.  George  Rodger  fawer  of  timber  in  North  Leith 

72.  John  Rodger  his  fon 

73.  Mrs  Sarah  Young  late  boarding  mid  refs  in  Edia» 

burgh,  now  in 

74.  James  Rattray  porter  or  workman  in  Edinburgh 
7-5.  Margaret  Spalding  his  fpoufe 

76.  Anne  Rattray  fpoufe  to  Alexander  Ogilvie,  brother 

of  the  faid  deceafed  Thomas  Ogilvie  of  Eaftmiln 

77.  Thomas  Black  late  furgeon  in  Dundee,  now  in  Perth 

78.  Mr  James  Hill  preacher  of  the  gofpel,  refiding  at 

Welter  Gowrdie 

79.  John  Sword  merchant  in  Edinburgh 

80.  John  Ballantyne  in  Kirkton  of  Glen}  11a 

81.  John  Schaw  tenant  in  Downie 

82.  Jaynes  Jiob  tenant  in  Tullich  \ 

83.  John  Farquharjbn  at  Dykehead  in  Ground  of  Dirie 

84.  *  James  Scott  late  druggift  in  Edinburgh,  now  in 

Alloa 

85.  Dr  James  ChriJUe  late  of  Keith 

86.  George  J affray  writer  in  h  din  burgh 

87.  James  Smith  writer  in  Edinburgh 

88.  Anne  Cameron  lpoufe  to  /Alexander  MacGregor  fta- 
.  bier  there 

£9.  Henry  /Father  late  fervant  to  Peter  Fyfe  ftabler  in 
Edinburgh 

90.  Jean  Haig  wido\£  of  John  Allan  baker  in  Edin¬ 

burgh 

91.  Charles  Stewart  tailor  in  EJinburgh 

92.  John  rmjirong  wi  lier  there 

93.  Francis  Carlyle  writer  there 

94.  John  Fenton  Journeyman-painter  in  Edinburgh 

.  Jam** 
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9$’.  James  Ras  writer  in  Edinburgh 

96.  John  Pearfon  writer  there 

97.  James  Corjie  writer  there 
9S.  James  Narrower  writer  there 
99.  Gilbert  Stewart  writer  there 

ico.  Janet  M(Lauch/an  fervant  to  John  Giilofii  in  Dal- 
nackebock 

lol.  Jfcbel  Robertfon  wife  of  Alexander  MfKenzie  in  In- 
veredry 

IC2.  Bathia  Nairn  fpoufe  to  George  Spalding  of  Glen- 
kilrie 

103.  Dr  Adam  Auftin  phyfician  in  Edinburgh 

104.  Dr  Clerk  phyfician  in  Edinburgh 

1 05.  Dr  Stewart  Threipland  phyfician  there 

206.  John  Scott  fon  to  Dr  James  Scott  phyfician  in  Alloa 
Icy.,  James  Carnegie  furgeon-in  Brechin 
ic8.  Mrs  Margaret  Murray  relict  of-  Archibald  Eagle 
feed- merchant  in  Edinburgh 

The  Lift  of  Witnefles  fummoned  for  Lieutenant  Pa¬ 
trick  Ogilvie  is  the  lame  as  the  above,  with 
the  omiilion  of  the  icSth. 

cThe  following  JVitnejfes  were  adduced  by  the  Pannels  for 
proving  their  exculpation  *, 

f  GEORGE  SPALDING  of  Glenkilrie,  aged  thirty 
and  upwards,  married,  who  being  folemrily  fworn,  purged 
of  malice,  anc!  partial  counfel,  examined,  and  inter¬ 
rogate,  depones,  That,  in  February  lalt,  he  wrote  a  let¬ 
ter  to  the  Lady  Nairn,  preffing  her  Ladyfhip,  that  in- 
fe  fitment  fhouid  be  taken  in  favour  of  Mrs  Ogilvie  of 
Eafinriln,  upon  her  contract  of  marriage,  becaufe  her 
hufband  Eailrniln  appeared  to  be  in  a  bad  Rate  ot  health. 
Depones,  That,  for  fome  years  paft,  Eaflmiln  appeared 

*  N.  B  Hie  Lift  of  Wit  neftes  fummoned  for  the  ProfecutQr, 
the  LiRoi  Llize  gncn  out  in  the  Indictment,  and  tne  Lift  of 
Witneiics  iummoned  ior  the  Panncis,  are  not  in  ^rolled  in  the 
Record. 


to 
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to  him  to  be  in  an  indifferent  (late  of  health,  complaining 
often  of  a  heart-cholic,  or  a  pain  in  h:s  ftomacb,  at¬ 
tended  with  a  fhort  cough,  which  was  not  continual,  but 
which  feldom  left  him.  Depones,  That  he  wore  a  plaiden 
jacket  and  a  belt  round  his  middle,  much  broader  than 
ever  he  faw  another  wear,  with  lappets  of  leather  hang¬ 
ing  down  his  haunches :  That,  upon  his  marriage,  he 
took  off  thefe  happings.  Depones,  That  before  he  got 
the  faid  broad  belt  he  wore  a  ftripped  woollen  night- 
cape  upon  his  bread: ,  the  lower  end  of  which  leached 
near  his  breeches ;  but  never  obferved  him  wear  it  after 
he  got  the  belt.  Depones,  That,  about  fix  years  ago, 
the  deponent  was  told,  that  Mr  Ogilvie  of  Eiftmiln  had 
an  ulcerous  fever  ;  after  which  the  deponent  faw  him 
frequently,  but  never  faw  him  look  fo  well  as  formerly. 
Depones,  That  the  old  lady  Eaftmiln  told  the  deponent, 
that  her  fon  Eaftmiln  was  about  forty  years  of  age  when 
he  died.  Depones,  That  Eaftmiln  was  married  the  thirtieth 
day  of  January  laft.  Depones,  That  when  Eaftmiln  was 
complaining  of  the  faid  pain  of  his  ftomacb,  in  the  de¬ 
ponent’s  houfe,  he  the  deponent  has  frequently  given 
him  a  dram  to  comfort  him  ;  and  particularly,  a  little 
before  Eaftmiln’s  marriage,  Eaftmiln  being  ill  of  the  laid 
difeafe  in  the  deponent’s  houfe,  he  got  hot  ale  and  whilkie, 
with  a  fcrape  of  nutmeg  in  it,  and  was  put  to  bed  with¬ 
out  any  flipper.  Depones,  That  he  does  not  certainly 
know  how  old  Mrs  Ogilvie  the  pannel  is,  but  believes  her 
to  be  about  t>venty-one.  Caufa  feientice  patst .  And  this 
is  truth,  as  he  (hall-  anfwer  to  God. 

,  (Signed)  George  Spalding, 

Henry  Home. 

JAMES  MILL  AM  tackfman  of  the  Eaftmiln  of 
Glenylla,  formerly  fworn  this  day  on  the  part  of  the 
/  proftcutor,  and  now  examined  on  his  faid  oath  on  the 
part  of  the  pannels,  depones.  That  the  very  next  day 
after  Lieutenant  Ogilvie  had  left  the  houfe  of  Eaftmiln, 
Eaftmiln  employed  the  deponent  to  carry  a  letter  to  his 
brother,  and  he  read  ibis  letter  to  the  deponent,  the 
contents  of  which  the  deponent  has  forgot,  further  than 

that  / 
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-tin at  it  contained  a  requeft  to  the  Lieutenant  to  return 
to  Ealtmiln  :  That  upon  this  occafion  the  deponeut  was 
informed  by  Ealtmiln  of  indecent  familiarities  which  his 
mother  jtoid  him  had  patted  betwixt  the  Lieutenant  and 
his  wife  Mrs  Ogilvie  ;  but  that  for  his  part  he  did  not  be¬ 
lieve  them  :  That  the  deponent  delivered  the  letter  ac¬ 
cording  to  his  inftrudtions,  and  received  an  anfwer  from 
the  Lieutenant,  which  was  alfo  read  to  him  by  the  Lieu* 
tenant,  importing  the  Lieutenant’s  declining  to  return 
to  the  houfe  of  Ealtmiln,  becaule  of  the  reports  that 
•were  railed  againlt  him.  Depones,  That  reports  were  in 
the  country  of  indecent  familiarities  betwixt  the  two 
pannels  :  That  he  knows  not  what  gave  rife  to  thele  re¬ 
ports  ;  but  that  for  his  ^art  he  never  faw  any  indecencies 
betwixt  them.  Depones,  That  his  dwelling  houfe  is  'with¬ 
in  a  penny  Itone  call  of  the  houfe  of  Ealtmiln,,  and  that 
he  has  been  frequently  in  that  houfe.  Depones,  That  he 
was  very  well  with  Ealtmiln  ;  and  that  if  any  thing  con¬ 
cerned  Ealtmiln,  he  would  have  imparted  it  to  the  depo¬ 
nent  as  loon  as  to  any  other.  Depones,  That  Ealtmiln, 
four  days  before  his  death,  complained  to  the  deponent  of 
a  gravel  and  cholic;  and  that  he  could  not  live,  if  he  got 
not  the  better  or  it  :  That  on  the  evening  of  the  fuefchy 
berore  his  death,  he  went  into  the  deponent’s  houfe,  fay¬ 
ing  he  was  cold,  and  ordered  fome  (hilling-feeds  to  be  let 
on  Hie  for  warming  him  :  That  he.  complained  of  his 
being  iil,  refuting  to  eat,  and  laying  he  would  have  no 
ether  lupper  but  the  fire  ;  and  tlrat  he  was  fading  as  taft 
as  dew  goes  off  the  grafs  Depones,  That  the  fame  night 
was  not  cold.  Depones,  That  Ealtmiln,  the  night  before 
be  died,  was  again  in  the  deponent’s.houle,  and  laid  he 
was  no  better.  Depones,  I  hat  the  day  after  Ealtmiln 
i  died,  he  faw  the  Lieutenant  fitting  on  a  bed*iide  of  the 
houfe  of  Ealtmiln,  with  his  mother  on  the  one  hand,  and 
Dr  Meik  on  the  other;  and  that  he  could  not  be  paci¬ 
fied  :  That  Mrs  Ogilvie  was  in  another  room,  and  did 
not  fee  her:  fhat  me  Lieutenant,  in  the  fit  nation  above 
defcnbtd,  was  gulhing  out  of  teats.  Depones,  That  he 
does  not  know  whether  there  was  any  quarrel  betwixt 
Mrs  Ogilvie  and  Anne  Clark  before  Ealtmiln’s  death  ; 
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but  that  Eaftmiln  complained  to  him,  that  he  could 
not  get  peaceable  pofteflion  of  his  own  houfe  for  Anne 
Clark  :  That  he  wifhed  her  away  ;  and  that  he  got  from 
the  deponent  a  ten-ftiilling  note  for  the  expence  of  her 
journey.  Depones,  That  upon  the  Monday  after  Eafl> 
miln’s  death,  Anne  Clark  left  the  houfe  of  Eaftmiln  ; 
and  that  the  deponent  faw  her  get  money  from  Mr* 
Ogilvie  the  pannel  immediately  before  her  departure. 
Depones,  That  when  the  mournings  came  home  upon  oc- 
cafion  of  Eaftmiln’s  death,  AnneClajk  complained  to 
the  deponept  for  want  of  a  mourning  apron,  adding,  that 
file  fiiould  make  it  as  dear  to  them  as  if  it  was  a  gown, 
meaning  the  pannels,  as  he  underftood  ;  and  his  reafon 
for  undemanding  fo,  was,  that  it  was  the  Lieutenant  who 
fent  for  the  mournings.  Depones,  That  the  day  Eaft- 
miln  died,  he  was  fent  for  to  fee  him ;  and  that  he  came 
about  twelve  o’clock,  at  which  time  there  was  no  perfon 
with  him  but  Anne  Clark  :  That,  upon  that  occafion,  he 
ftaid  but  a  very  fhort  time:  That  he  returned  about  an 
hour  thereafter,  and  feveral  other  times,'  till  Gle^kilrie 
came:  That  he  faw  feveral  perfons  in  the  room  befides 
Glenkilrie,  who  came'  to  fee  Eaftmiln;  but  that  he  does 
not,  remember  their  names.  And  being  interrogate  for 
the  profecutor,  depones,  with  refpedt  to  the'letter  which 
he  got  from  Eaftmiln  to  deliver  to  his  brother  the  lieute¬ 
nant,  f  hat  he  now  recollects  a  paftage  in  it  importing, 
that  Eaftmiln  was  to  go  to  Edinburgh,  to  flay  there  a 
fortnight,  perhaps  a  month,  or  fix  weeks.  Depones,  That 
the  faid  letter,  which  the  deponent  carried  from  Eaftmiln 
to  his  brother  the  Lieutenant,  was  inclofed  by  the  Lieu- 
tenat  in  the  faid  letter,  which  the  Lieutenant  wrote  in  re¬ 
turn,  and  which  letter  the  deponent  put  in  his  pocket 
without  looking  at  the  direction :  That -he  o.Tered  the  faid 
letter  to  Eaftmiln,  which  Eaftmiln,  without  opening  it, 
baue  the  deponent  give  to  his  wife — becaule  it  was  direct¬ 
ed  to  her  ;  and  which  he  did  accordingly.  And  being 
further  interrogate  for  the  profecutor,  How  it  came,  that 
when  the  Lieutenant’s  letter  was  read  over  to  him,  that 
he  did  not  know  it  was  addrefted  to  a  woman  ?  depones. 
That  he  took  no  notice  of  this,  but  only  of  the  Lieute- 
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nant’s  refufing  to  return  to  the  houfe,  becaufe  of  the  re¬ 
ports  raifed  againft  him.  Depones,  That  before  the  day 
on  which  Eaftmiln  died,  the  deponent  never  heard  that  he 
was  ever  troubled  with  any  violent  vomitings  or  pur¬ 
gings,  Being  interrogate,  Whether,  to  the  deponent’s 
knowledge,  Eaftmiln  did  not  continue  in  the  fame  ftate 
of  healthafter  his  marriage  that  he  was  for  a  year  before  ? 
depones,  That  he  never  heard  him  complain  before  his 
marriage;  but  has  heard  him  often  complain  after  it, 
though  he  was  as  intimate  with  Eaftmiln  before  his  mar¬ 
riage  as  after  it.  Caufa  fcient'ue  pat et .  And  this  truth,  as 
be  ftiall  anfwer  to  God.  And  being  further  interrogate 
depones,  That  the  Monday  after  the  pannels  were  put  in 
Forfar  jail,  Alexander  Ogilvie  youngeft  brother  to  Eaft¬ 
miln,  rouped  the  {locking  upon  the  farm  of  Eaftmiln  that 
belonged  to  his  deceafed  brother  :  That  he  gave  it  out, 
that  he  did  this  by  authority  of  a  letter  from  his  brother 
the  Lieutenant:  That  he  received  the  ready  money  got 
at  the  roup ;  and  that  the  bills  were  taken  payable  to 
him  at  Martinmas  next.  And  this  is  alfo  truth,  as  he 


{hall  anfwer  to  God. 


(Signed)  James  Millam. 

Henry  Home. 


TEAN  WALLACE,  fervant  to  George  Spalding  of 
Glenkilrie,  unmarried,  aged  thirty  and  upwards,  being  fo- 
lemnly  fworn,  purged  of  malice,  and  partial  counfel,  exa¬ 
mined,  and  interrogate,  depones,  1  hat  (he  was  fervant 
in  the  deceafed  Eaftmiln’s  family  for  three  years,  and  left 
it,  as  (lie  thinks,  about  fix  years  ago:  That  the  laft  year 
(he  was  in  his  fervice,  as  (he  thinks,  Eaftmiln  had  an  ulcer, 
and  was  attended  by  Dr  Ogilvie  :  That  face  that  time 
the  deponent  had  little  occafion  to  fee  Eaftmiln,  and  did 
not  hear  him  make  any  complaints  of  his  health  ;  but  that 
the  deponent  from  his  looks  did  not  think  he  was  in  good 
health.  Depones,  That  while  he  was  bad  ol  the  ulcer,  he 
was  confined,  as  Ihe  thinks,  for  fix  weeks,  and  lhe  herfelf 
fat  up  frequently  with  him-  Caufa  fcietit'ia  patet.  And 
all  this  is  truth,  as  (he  (hall  anfwer  to  God.  And  De¬ 
pones,  (he  cannot  write. 

(Signed)  Alex.  Boswell. 


:  in  3 

ISOBEL  DOUGLAS  at  Wardheacf,  dif miffed  of  con- 
fent  of  the  pannels. 

THOMAS  JACK  in  Kirkton  of  Glenylla,  married, 
aged  forty  and  upwards,  being  folemnly  fworn,  purged 
of  malice  and  partial  counfel,  examined,  and  interrogate, 
depones,  That  about  ten  o’clock  of  the  day  upon  which 
Eaftmiln  died,  the  deceafed  Eaftmiln  told  him,  that  he 
had  been  out  the  day  before  vifiting  fome  of  his  tenants 
biggings ;  and  that  he  was  very  bad  that  day,  and  had 
been  obliged  to  reft  himfelf  three  times;  but  told  the  de¬ 
ponent,  that  he  was  better  that  morning;  and  that  he 
told  the  deponent,  that  he  had  been  a  mile,  or  a  mile  and 
a  half,  from  home  the  day  before.  Caufa  fcienti#  patet. 
And  all  is  truth,  as  he  fhall  anfvver  to  God. 

(Signed)  Thomas  Jack. 

Alex  Boswell, 

ELIS  ABETH  FERGUSON,  fpoufe  to  John  Brefack, 
portioner  of  Invercarity,  aged  thirty -five,  or  thereby,  be¬ 
ing  folemnly  fworn,  purged  of  malice,  and  examined,  and 
interrogate,  depones,  That  the  day  before  Thomas  Ogil- 
vie  of  Eaftmiln  died,  the  deponent  fa w  him  in  her  own 
houfe,  which  is,  as  (lie  thinks,  about  three  miles  from  Eaft¬ 
miln  :  That  he  was  on  foot :  That  he  told  her  he  was 
not  very  well  ;  and  that  he  had  been  taken  ill,  as  he  faid, 
when  he  was  going  home  fome  time  before  that,  and  had 
not  got  the  better  of  it,  or  was  not  much  better  yet. 
Caufa  fcientia  patet.  And  all  is  truth,  as  (lie  fhall  an- 
fwer  to  God.  And  depones  fhe  cannot  write. 

(Signed)  Alex.  Boswell. 

JOHN  PATERSON,  fon  of  James  Paterfon  in  Clock  - 
nocater  of  Glenylla,  married,  aged  twenty-two  years 
and  upwards,  being  folemnly  fworn  and  interrogate,  de¬ 
pones,  That  he  faw  Eaftmiln  the  day  before  he  died  about 
a  mile  from  his  own  houfe  :  That  he  was  going  weft  to 
fee  fome  of  his  tenants  biggings :  That  Eaftmiln  com- 
plained  to  the  deponent  that  he  was  fick :  That  he  faid 
his  bowels  were  all  fore;  and  that  he  had  not  been  fo  ill 
for  fix  years :  That  he  lay  down  and  took  a  deep  upon 
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the  ground :  That  the  deponent’s  filler  Margaret  Pater- 
fon  was  with  the  deponent  at  this  time,  and  none  other. 
Caufa  feientice patet%  And  all  is  truth,  as  he  fhall  anfwer 
to  God.  (Signed)  J  ohn  Paterson. 

Alex.  Boswell. 

MARGARET  PATERSON,  daughter  of  James  Pa- 
terfon  in  Clocknocater  of  Glenylla,  unmavried,  aged 
thirty  or  upwards,  being  folemnly  fworn,  purged,  and  in¬ 
terrogate  ut  atitea,  depones,  and  concurs  with  her  brother 
the  preceding  witnefs  in  all  things ;  with  this  addition, 
That  Eaftmiln  likewife  complained  of  fore  bones.  Caufa 
fchntta  patet.  And  being  further  interrogate,  depones. 
That  Eaftmiln  after  this  went  farther  weft,  and  did  not 
return  home  that  fhe  faw.  And  depones,  All  this  is  truth, 
as  fhe  fhall  anfwer  to  God.  -  • 

(Signed)  Alex.  Boswell. 

MARGARET  REID,  fpoufe  to  Fergus  Ferguflen  in 
Kirkton  of  Glenylla,  aged  about  tbreefcore  years,  being 
folemnly  (worn,  and  purged,  interrogate,  depones,  That 
fhe  law  the  deceafed  Eaftmiln  in  her  own  houfe,  which  is 
about  a  quarter  of  a  mile  diftant  from  his,  the  day  before 
hedied:  That  Eaftmiln  told  her,  that  he  was  not  well,  and 
he  behoved  to  get  Dr  Ogilvie  to  give  him  fomething  to 
do  him  good :  That  Eaftmiln  was  then  walking,  and 
had  come  from  the  hill.  Caufa  fcisntia?  patet.  And  all* 
is  truth,  as  fhe  fhall  anfwer  to  God.  And  depones  file 
cannot  write.  (Signed)  Alex.  Boswell. 

Dotftor  JAMES  SCOTT  pbyfician  in  Edinburgh,  mar¬ 
ried,  aged  about  forty,  being  folemnly  fworn,  purged  of 
malice  and.  partial  counfel,  examined,  and  interrogate, 
depones.  That  he  has  made  fundry  experiments  upon  ar- 
fenick  :  That  he  knows  it  will  not  diffolve  in  warm  wa¬ 
ter;  and  that  the  common  arfenick  that  is  to  be  met  with 
in  the  (hops,  although  pretty  fine  pounded,  falls  to  the 
bottom  of  a  vefiel  with  water  almoft  inftantaneoufiy  : 
That  it  never  puts  on  a  greafy  appearance.  But  being 
further  interrogate  upon  the  part  of  the  profecutor,  de¬ 
pones,  That  if  arfenick  be  put  into  a  bowl  of  tea  with 
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milk  and  fugar,  that,  if  it  was  ftirred  round,  the  arfenidk 
would  be  fufpended  fo  long,  that  it  would  kill  a  perfon 
that  had  drunk  it;  and  if  there  was  honey  in  the  bowl, 
thearfenick  would  be  (till  more  fufpended  thereby.  Cau~ 
fa  fcientia  patst.  And  all  this  is  truth,  as  he  fhall  an- 
fwer  to  God.  (Signed)  James  Scott. 

Alex.  Boswell. 

GEORGE  CAMPBELL  of  Carfgownie,  SherifF-fubfti- 
tute  of  Forfar-fhire,  a  witnefs  formerly  folemnly  fvvorn, 
and  examined  on  the  part  of  the  profecutor,  depones. 
That  fome  time  after  the  late  Eaftmiln’s  death,  the  de¬ 
ponent  went  to  the  houfe  of  Eaftmiln  to  make  a  fearcli 
for  any  thing  that  might  appear  there  to  clear  up  the 
caufe  of  Eaftmiln’s  death  ;  That  the  deponent  not  having 
the  keys  of  the  drawers  in  the  houfe,  broke  up  feveral  of 
them,  and  particularly  the  drawers  of  what  was  faid  to 
be  the  late  Eaftmiln’s  cabinet :  That,  in  one  of  thefe 
drawers,  he  found  fome  brownifh  white  powder  wrapped 
up  in  two  or  three  fmall  parcels :  That  the  deponent 
not  knowing  what  that  powder  was,  carried  it  away  with 
him,  and  afterwards  fhowed  it  to  James  Carnegie  furgeon 
in  Brechin,  and  alked  him  what  kind  of  powder  he  took 
it  to  be  ?  and  particularly.  Whether  or  not  he  thought 
it  was  arfenick  ?  That  James  Carnegie,  after  looking  at¬ 
tentively  upon  the  powder,  declared,  That  he  did  not 
know  arfenick  but  by  the  effects  of  it ;  and  could  not  fay, 
upon  light,  whether  that  powder  was  or  was  not  arfe¬ 
nick.  Depones,  That  Alexander  Ogilvie,  brother  to 
the  late  Eaftmiln,  was  not  prefent  with  the  deponent  ei¬ 
ther  at  the  forefaid  iearch  at  the  houfe  of  Eaftmiln,  or 
when  he  {hewed  the  powder  to  James  Carnegie  as  afore- 
faid.  Depones  and  produces  fome  of  the  powder  forefaid 
which  he  found  at  Eaftmiln  ;  which  powder,  upon  the 
opinion  of  Dr  Cullen  phyfician  in  Edinburgh,  and  Mr 
James  Ruftell  furgeon  there,  who  tried  it  before  the  Court 
and  the  Jury,  he  believes  it  to  be  faltpetre.  Caufa  fcieti- 
tice  pafett  And  this  is  the  truth,  as  he  (hall  anfwer  to 
God.  (Signed)  Geo.  Campbell. 

And.  Pringle. 

K  3  The 


The  Procurators  for  the  pannels  renounced  all  further 
probation. 

Betwixt  the  hours  of  One  and  Two  o’clock  in  the  morn¬ 
ing  of  the  fourteenth  current, 

<*  The  Lords  Commiflioners  of  Judiciary  ordain  the 
t(  Aflize  inftantly  to  inclofe  in  this  place,  and  to  return 
“  their  verdift  at  four  o’clock  this  afternoon,  being  the 
,e  fourteenth  day  of  Auguft  current,  and  appoint  the 
«  haill  fifteen  Affizers  then  to  be  prefent,  and  the  pan- 
“  nels,  in  the  mean  time,  to  be  carried  back  to  prifon; 
iC  and  continue  the  diet  to  that  time.” 


Curia  Jufliciaria  S.  D.  N.  Regis ,  tent  a  in  Nova  Sefionh 
Domo  de  Edinburgh,  decimo  quarto  die  Augujli  an?io 
millefimo  feptingentefimo  fexagefmo  quint  o,  per  Hono- 
rabiles  Viros  Dominum  Cubertum  Elliot  de  Minto , 
Baronetum,  Dominum  Jufiiciartum  Clericum,  Alexan- 
.  drum  Bo  five  ll  de  AuchtnlecK \  Andream  Pringle  de  Ale- 
moor,  Jacobum  Fergufon  de  Pitfour,  et  Georgium 
Brown  de  Coaljlon,  Commifionarics  Jufticiari# S.  D.  N, 
Regis . 

Curia  legitime  affirmata . 

Jntran. 

KATHARINE  NAIRN,  and  PATRICK  OGILVIE; 

PANNELS. 

Indicted  and  accufed  as  in  the  foregoing  federunt. 

The  perfons  who  palled  upon  the  afifize  of  the  faia  pan- 
neis,  returned  the  following  verdid  : 

**  At  Edinburgh,  the  fourteenth  day  of  Auguft,  One 
“  thoufand  (even  hundred  and  fixty  five  years, 

“  The  above  aflize  having  Inclofed,  did  make  choice'' 
<<  of  the  Laid  Sir  George  Suttie  of  Balgonie  Baronet,  to 
*<  be  their  Chancellor,  and  the  faid  Alexander  Sherriff  of 
«  Craigleith,  to  be  their  Clerk  ;  and  having  confidered 
“  the  criminal  indidment  raifed  and  purfued  at  the  in- 

“  ftance  of  Thomas  Miller  of  Barlkimming,  Efq; 

if  his 
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(<  his  Majefty’s  Advocate,  for  his  Majefty’s  intereft,  a- 
“  gainft  Katharine  Nairn  widow  to  the  deceafed 
<(  Thomas  Ogilvie  of  Eaftmiln,  in  the  county  of  Forfar, 
“  and  Patrick  Ogilvie  Lieutenant  of  the  eighty- 
ie  ninth  regiment  of  foot,  brother -german  to  the  faid  de- 
ceafed  Thomas  Ogilvie,  pannels,  with  the  Lords  Ju- 
(e  ftice-Clerk  and  Commiffioners  of  Judiciary  their  inter- 
“  locutor  pronounced  upon  the  relevancy  thereof,  toge- 
f‘  ther  with  the  depofitions  of  the  witnelles  adduced  by' 

•  u  the  prolecutor  for  proving  the  fame,  and  the  depoli- 
tions  ol  the  witnerfes  adduced  for  the  pannels  in  excul- 
<(  pation,  they,  by  a  great  plurality  of  voices,  find  the 
“  paunch  guilty  of  Incest,  as  libelled,  during  the  life 
<{  of  the  now  deceafed  Thomas  Ogilvie  of  Eaftmiln  :  and 
“  they  further  find,  by  a  great  plurality  of  voices,  the 
u  feid  pannel  Katharine  Nairn  guilty  of  Murder, 
(<  by  poifoning  the  faid  Thomas  Ogilvie  her  hufband  ; 

and  the  laid  Lieutenant  Patrick  Ogilvie  pannel 
C(  guilty  Art  and  Part  thereof  In  witnefs  whereof  rhe 
*e  faid  Chahcellor  and  Clerk  have  fubfcribed  thir  prefents 
“  upon  this  and  the  preceding  page,  place  and  date  fore- 
i(  faid,  in  their  name,  and  by  their  appointment. 

(Signed)  Geo.  Suttie  Chan. 

Alex.  Sherrife  Clk.” 

Immediately  upon  the  reading  of  the  above  verdid,' 
his  Majefty’s  Advocate  judicially  appeared  in  court,  and 
craved,  that  the  Lords  might  proceed  to  pronounce  a  len- 
tence  condemnator  upon  the  faid  verdict. 

Mr  Alexander  Lockhart,  as  procurator  for  both 
pannels,  reprefentedy  That,  during  the  Ihort  fpace  of  time 
that  he  and  the  other  counfel  for  the  pannels  have  had  to 
recoiled  the  proceedings  in  the  courle  of  this  trial,  and 
upon  hearing  the  verdid  itfelf,  as  now  read  in  court,  fun- 
dry  particulars  have  occurred  to  the  counfel  for  the  pan¬ 
nels,  which  they  are  humbly  to  infift  upon  as  jointly  and 
feverally  relevant  why  no  judgment  can  pals  againfl  them 
upon  this  verdid ;  and  as,  in  fupport  of  l'ome  of  thefe, 
there  will  be  occafion  to  refer  to  the  records  of  the  pro¬ 
ceedings 
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ceedings  tbemfelves,  which  till  now  have  oeen  jn  the 
hands  of  the  jury ;  and  as  it  is  their  earned  defire  to  ftate 
thefe  in  the  moft  proper  and  becoming  manner,  he  there¬ 
fore  moved  the  Court,  in  behalf  of  both  pannels,  That 
they  be  allowed  a  realonable  time  to  prepare,  ftate,  and 
fupport  the  particulars,  of  the  heads  of  which  they  (ball 
furnifti  a  note  to  his  Majefty’s  Advocate  this  very  night. 

ADVOC  ATUS  anfwered ,  That  the  record  of  the  trial 
has  been  open,  and  fubje6t  to  tnc  confideration  of  the 
counfel  for  the  pannels,  during  the  whole  courfe  of  the 
trial :  That,  if  any  objection  is  to  be  taken  againft  the 
courfe  of  procedure  during  the  trial,  it  is  neceftary  that 
fuch  objection  (hould  be  taken  and  tried  before  the  jury  is 
difcharged  ;  but  as  the  counfel  for  the  pannels  have  moved 
no  objection  or  plea  in  arreft  of  judgment,  and  have  only 
moved  for  a  delay,  in  order  that  they  may  have  further 
time  to  find  out  and  move  fuch  plea,  he  infilled,  That  this 
is  no  plea  ;  and  therefore  craved  judgment  upon  the  ver¬ 
dict,  unlefs  the  counfel  for  the  prifoners  (hall  ftate  a  fpecial 
and  legal  plea,  why  fuch  judgment  fhould  not  pafs. 

<(  The  Lord  Juftice-Clerk,  and  commiftioners  of  Jufti- 
ciaiy,  having  confidered  the  foregoing  debate,  declare, 
«  That  they  will  proceed  to  give  judgment  upon  the  ver- 
w  didt,  unlefs  the  procurators  for  the  pannels  will  forth* 
«  with  ftate  fpecial  reafons  in  arreft  of  judgment. 

(Signed)  Gilb.  Elliot,  I.  P.  D.” 

<<  The  Lord  Juftice-Clerk,  and  Commiftioners  of  Jufti- 
h  ciary,  having  heard  the  procurators  for  both  parties, 
«  upon  the  reafons  for  arreft  of  judgment,  they  appoint  a 
«  minute  of  debate  to  be  made  up  and  engrofted  in  the 
«  record  of  court  ;  and  fuperfede  advifing  the  laid  verdict 
t(  and  debate  till  to  morrow  at  eleven  o'clock  before 
«  noon  ;  and  continue  the  diet  till  that  time ;  and  or- 
«  dain  the  pannels  to  be  carried  back  to  prifon.” 


Curia 
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Curia  Jufliciaria  S.  D.  N.  Regis ,  tent  a  in  Nova  Seffionis 
Domo  de  Edinburgh ,  decbno  quint o  die  menfis  'fugufli, 
anno  millefimo  feptingentefimo  fexagefimo  quint  o,  per 
Honor abtles  Viros  Dominutn  Gilbertum  Elliot  de  Minto , 
Bar  one  turn,  Dominum  Jujliciariutn  C lericum,  Alexan - 
drum  Bojwell  de  Auchinlecky  Andream  Pringle  de  -He- 
moor,  Jacobum  Fergufon  de  Pitfour,  et  Georgium 
Brown  de  Coalflon ,  Commifjionarios  Jufliciaria  ditt» 
S .  D.  N.  Regis. 

Curia  legitime  affirm  at  a, 

Intran. 

K  A  T  H-A  R  I  N  E  NAIRN 

AND 

PATRICK  OGILVI  E,,' 

Prelent  prifoners  in  the  Tolbooth  of  Edinburgh  » 

Pannels  : 

IndiJed  and  accujed  as  in  the  preceding  lederunts. 

Lockhart,  Rae,  Crosbie,  and  Dundas,  for  the 
pannels,  by  this  minute,  reprefented,  That  no  judgment 
ought  to  pafs  on  this  verdict,  in  relpedt  that,  fo  far  as  any 
thing  is  found  againlt  the  pannels,  the  fame  is  void  and 
null ;  the  proceedings  in  the  courfe  of  this  trial  having 
been  molt  informal  and  irregular.  Particularly,  between 
the  hours  of  three  and  four  of  the  afternoon  of  Monday 
the  twelfth  inllant,  the  jury  arolefrom  their  feats,  and 
difperfed  into  different  corners  of  the  houfe;  Lome  of  them, 
on  that  occalion,  even  going  out  of  the  room  where  the 
court  fat;  and  continued  fo  difperfed,  eating  and  drink¬ 
ing,  and  con  veiling  in  private  with  different  perfons,  and 
particularly,,  with  the  counfel  for  the  profecutor,  for  the 
/pace  of  half  an  hour  and  better,  a  witnels  being  then  un¬ 
der  examination,  and  a  part  of  her  depohtion  reduced  in¬ 
to  writing,  before  they  had  fo  difperfed  ;  till  at  lait  the 
clerk,  at  the  delire  of  one  of  the  judges,  called  over  the 
lift:  of  aflize,  when  they  again  allembled  and  took  their 
feats,  one  or  more  perfons  having  converted  in  private 
with  the  witnels  then  under  examination,  during  the  time 
the  jury  had  been  difperfed  ;  the  faid  witnefs  being  Anne 

Clark, 


( 
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Clark,  againft  whom  objections  had  been  proponed  by  the 
pannels,  but  over-ruled,  and  a  proteft  for  remeid  of  law 
taken  thereon.  This,  it  is  apprehended,  was  an  actual 
adjournment  of  the  trial ;  at  leaft,  it  had  all  the  bad  ef¬ 
fects  of  an  adjournment,  an  opportunity  being  given  to 
converfe  with  the  jurymen  in  private,  to  follicite  them, 
and  to  offer  evidence,  which  the  pannels  and  their  coun- 
fel  had  no  opportunity  to  fee  or  hear  ;  an  event  which  the 
law  of  this  country  has  been  particularly  careful  to  avoid  ; 
and  has  confidered  the  preventing  fuch  things,  and  giving 
abfolute  fecurity  againft  them,  to  be  a  fundamental  point 
in  a  trial  by  jury,  as  appears  by  the  aCt  15^7*  cb*  91, 
whereby,  “  Our  Soveraine  Lord,  confidering  the  wranges 
<(  alledged  fuftained  by  diverfe  noblemen  and  others, 

«  lieges  of  this  realme,  being  accufed  of  treafon,  be  folle- 
ii  {king,  boafting,  and  menacing  of  the  aflize,  after  they 
<<  were  inclofed,  the  accufers  and  other  perfones,  their  fa- 
vourers,  having  liberty  to  pals  to  the  faid  afTize,  and  to 
produce  to  them  fic  writs  and  wkneftes,  and  uther 
“  probation,  as  they  pleafed,  to  verify  the  crime  outwith 
t<  the  prefence  of  the  partys  accufed  ;  quhairby  the  juft 
il  defence  of  their  lives,  lands,  and  honours,  was  taken 
«  away  ;  therefore  our  faid  Sovereign  Lord,  with  advice 
«  and  confent  of  the  eftates  of  this  prefent  parliament, 
il  has  ftatuted,  declared,  and  ordained,  That,  in  all  times 
<(  coming,  the  haill  accufation,  reafoning,  writes,  wit- 
<<  neffes,  and  uther  probation,  and  inftruCtion  whatfom- 
«  ever  of  the  crime,  fall  be  alledged,  reafoned,  and  de- 
**  duced  to  the  afTize  in  "prefence  of  the  party  accus’d,  in 
«  face  of  judgement,  and  no  otherways.” 

From  which  ftatute  it  is  plain,  the  legiflature  meant 
effectually  to  guard  againft  every  Opportunity  of  making 
any  impreflion  upon  the  minds  of  jurymen,  excepting  by 
what  was  faid  and  done  in  open  court,  and  in  prefence  of 
the  pannels ;  and  all  the  falutary  effects  of  this  ftatute 
mull  be  eluded,  if  opportunity  is  given  for  the  counfel  for 
the  profecutors,  or  others,  to  follicite,  praCtife  upon,  or 
argue  with  the  jurymen,  during  the  courfe  ot  the  trial, 
in  private,  by  permitting  them  to  leave  their  feats,  di- 
fperfe  thro*  the  houfe,  and  converfe  privately  with  what¬ 
ever 
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ever  perfon  they  think  proper :  That,  in  like  manner,’ 
about  four  of  the  clock  in  the  morning  of  Tuelday  the 
thirteenth  of  Auguft,  at  leaft,  between  the  hours  of  three 
and  five  of  the  morning  of  that  day,  the  jury  difperfed 
again  in  the  fame  manner  ;  and,  in  their  abfence,  part  of 
the  depofition  of  Elifabeth  Sturrock,  one  of  the  witneftes, 
was  taken  down:  That,  about  that  time,  the  court  like- 
wife  broke  up,  no  quorum  of  the  judges  continuing  on  the 
bench,"  the  Lord  Kaims  only  remaining  there,  the  reft 
retiring  and  converting  in  private  with  fundry  of  the  ju¬ 
ry  and  others;  and,  upon  that  occafion  likewife,  the  ju¬ 
ry  eat,  drank,  and  converfed  in  private  with  different 
perfons,  and  in  particular,  with  the  counfel  for  the  profe- 
cutor;  whereby  the  trial  was  again  interrupted:  That  no 
roll  was  called;  nor  was  it  any  ways  afeertained  that 
they  re-affembled,  the  Lord  Kaims  only  calling  out, 
e{  Gentlemen  of  the  Jury,  Are  you  all  there  i”  and  the 
depute-clerk  of  Jufticiary  anfvvering,  “  I  fee  fifteen  ;** 
but  no  anfwer  was  returned  by  the  jurymen  themfelves. 
That,  in  this  cafe,  the  court  was  molt  unqueitionably  ad¬ 
journed,  as  no  quorum  of  the  judges  remained  fitting  on 
the  bench  ;  and  though  no  adt  of  adjournment  appears  in 
the  record,  yet,  it  is  humbly  apprehended.  That  that,  in- 
ftead  of  mending  matters,  renders  them  worfej  for  an  ad¬ 
journment  via  fafti)  is,  unqueftionably,  as  much  an  ad¬ 
journment  as  one  made  by  order  of  court,  having  all  the 
bad  confequences  of  it,  and  many  more  That  it  is  an 
adjudged  point,  that,  after  a  jury  is  charged  with  a  pan- 
nel,  the  court  cannot  be  adjourned  till  the  jury  is  inclofed. 
This  was  lblemnly  determined  in  the  cafe  of’ Janet  Ro¬ 
nald,  who  was  tried,  in  May  1763,  at  the  circuit-court 
of  Perth,  for  the  crime  of  giving  poifon  to  her  filler;  in 
which  cafe,  after  the  proof  was  concluded,  and  while  his 
Majelly’s  Advocate  was  addrelTing  the  jury,  one  of  the 
jurymen  happened  fuddenly  to  be  taken  ill,  and  appear¬ 
ed  incapable  of  doing  his  duty  at  that  time;  for  which 
reafon  the  court  was  adjourned  till  next  morning,  when 
that  jury  man  being  recovered,  and  thejury  again  re-afiem- 
bled,  were  inclofed,  and  returned  a  verdict  againft  the  pri- 
foner,  finding  her  guilty ,  art  and  part  of  the  crime  libel- 


[  »20  ] 

led.  It  was  moved  in  arreft  of  judgment,  That  the 
court  having  been  adjourned  before  incloling  the  i  .fry, 
and  the  jurymen  difperfed,  and  an  opportunity  given 
to  follicite  and  pradtife  on  them  in  private,  the  verdidl 
was  void  and  null,  and  no  fentence  could  follow  in 
confequence  thereof  The  matter,  on  accounr  of  its  im¬ 
portance.  was  referred  to  the  Court  of  Judiciary  at 
Edinburgh,  where  it  was  folemnly  debated  in  prefence 
of  the  whole  Judges-:  and,  after  informations  had  been 
given  in  on  this  point,  and  recorded  in  the  Books  of  Ad¬ 
journal,  the  Court  being  of  opinion,  that  this  adjourn¬ 
ment  vitiated  the  whole  proceedings  did  not  pronounce 
any  fentence  on  this  verdict,  but  adf  i'zied  the  pannel,  and 
difmifled  her  from  the  bar  :  That  the  adjournment  of  the 
court  in  the  prefent  cafe  ought  to  have  the  fame  effedt  to 
vitiat&all  the  lublequent  proceedings,  and  to  procure  an 
abfojvitor  to  thepannels;  fitice  every  bad  confequence 
that  can  be  figured  or  imagined  to  refui  t  from  an  adjourn¬ 
ment  by  adt  of  the  court  muft  refult  alfo  from  an  ad¬ 
journment  via  fafii :  That  about  three  o’clock  of  the  af¬ 
ternoon  of  Tuelday  die  i  ;th  of  Augufi,  at  lead  fome  time 
between  the  hours  of  two  and  four  of  the  afternoon  of 
that  day,  the  jury  again  difperfed,  and  converlcd  in  private 
with  fundry  perfons  in  diffeient  parts  of  the  houfe,  and 
continued  difperfed  for  the  fpace  of  half  an  hour  or  up¬ 
wards  ;  after  which  they  again  returned  to  their  feats  : 
That  in  all  thefe  various  adjournments  and  difperfing  of 
the  jury,  it  was  out  of  the  power  of  the  panntis,  or  t eir 
couniel,  to  prevent  the  jury  being  adtually  dilperfed,  on  all 
thefe  feveral  occafions,  before  they  were  aware,  no  motion 
having  been  made  publicly  for  leave  of  the  court  to  dif- 
peife,  and  the  pannels  and  their  couniel  being  intent  up¬ 
on  the  hufinefs  that  was  going  on,  and  that  intention  firfl 
interrupted  by  the  noife  the  jurymen  made  when  adtually 
difperfing  :  That  it  is  in  vain,  in  the  prelent  cafe,  for  his 
Majelty’s  Advocate  to  plead  the  neceffity  of  the  jur\  be¬ 
ing  refi  efhed  in  fuch  a  cale ;  for  they  were  refiethed  on 
feveral  other  occafions  befides  thole  above  mentioned,  at 
which  times  the  retrefhments  were  always  given  them  in 
their  feats;  and  it  is  apprehended  that  ought  always  to 

be 
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be  the  cafe,  as  it  is  a  material  point,  that  the  quality  and 
quantity  of  the  refrefhments  they  take,  particularly  the 
wine,  and  other  ftrong  liquors,  fhould  be  regulate  by  the 
court,  under  whole  immediate  infpedtion  every  thing  of 
that  nature  fhould  be  given  them  ;  but  by  jurymen  dif- 
perling,  and  drinking  liquors,  in  what  quantity,  and  of 
what  quality  they  pleale  in  private,  and  while  removed 
from  the  infpe&ion  of  the  court,  there  Is  a  hazard  of  their 
becoming  intoxicated  with  the  liquors  they  drink,  which 
may  be  of  the  mod:  dangerous  confequences  to  the  fecu- 
rity  of  thole  who  are  tried,  and  confequently  to  the  lives 
and  liberties  of  the  fubjedls  in  this  country  in  general. 
That  the  bad  effects  of  all  thefe  feveral  adjournments 
were  feverely  felt  by  the  paonels  in  this  cafe;  they  ferved 
to  protrad!  the  trial,  and  what  impreffions  were  commu¬ 
nicated  to  the  jurymen,  when  dilperled,  or  what  quan¬ 
tities  of  liquors  they  fwallowed,  are  circum fiances  which 
cannot  be  known  to  the  pannels  or  their  counfel ;  but 
after  the  lad  time  the  jurymen  were  dilperfed,  and  when 
the  evidence  on  the  part  of  the  pannels  began  to  be  ad¬ 
duced,  feveral  of  the  jury  fhowed  a  very  gieat  impatience, 
and  infilled,  that  that  evidence  which  . the  pannels  thought 
material  for  them  fhould  be  cut  fhoit.  And  feme  of  them 
particularly  difputed  the  relevancy  and  propriety  of  the 
queftions  put  by  the  counfel  for  the  pannels  with  great 
heat,  in  fe  much  that  feme  of  the  Judges  and  other  jury¬ 
men,  were  obliged  to  interpofe,  in  order  that  the  excul¬ 
patory  proof  might  go  on  :  and  the  counfel  for  the  pan¬ 
nels  were  obliged  to  pals  from  many  witneffes,  in  order 
to  procure  attention  from  thofe  ailizers.  Hence,  though 
thirty- three  hours  were  Ipent  in  hearing  calmly  the  proof 
adduced  for  the  profecutois  ;  yet  the  proof  for  the  pan¬ 
nels,  after  being  heard  by  thofe  jurymen  with  great  im¬ 
patience,  was  put  an  end  to  in  about  three  hours.  By 
this  means  the  whole  proof  relative  to  the  condudl  of 
Alexander  Ogilvie,  which  the  pannels  had  infilled  much 
upon  in  their  defences,  was  prevented  ;  feme  of  the  jury¬ 
men  laying,  That  they  had  nothing  to  do  with  Alexan¬ 
der  :  That  at  one  period  of  the  trial,  one  of  the  jury  re¬ 
tired  from  his  place,  and  continued  abfent  a  conliderable 
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time  ;  yet  the  proof  went  on  in  the  mean  time,  the  wit- 
nefles  were  examined,  and  their  depofitions  taken  down 
in  writing  in  the  mean  time,  he  paying  no  attention 
thereto,  nor  was  he  capable  of  doing  fo  at  the  time  ;  fo 
that  he  could  no  more  judge  of  what  was  faid  or  done  at 
that  time,  than  if  he  had  been  twenty  miles  abfent:  That 
on  fundry  occafions  jurymen  did  retire  without  leave  alli¬ 
ed  or  given,  and  went  out  of  the  room  where  the  court 
was  fitting  :  That  it  is  in  vain  for  his  Majelty’s  advocate, 
to  plead  the  necelfities  of  nature  as  an  excufe  in  fuch 
cafes;  for  there  is  a  remedy  known  and  commonly  prac- 
tifed,  when  thofe  neceffities  oblige  the  jurymen  to  with¬ 
draw,  viz.  leave  is  allied  of  the  court,  which  orders  a 
macer  to  attend  the  juryman,  that  no  perfon  may  have 
any  private  intercourfe  with  him  during  the  time  he  with¬ 
draws,  and  the  trial  is  ftopt  till  he  returns 

That,  by  the  ad!  concerning  the  regulation  of  the  ju¬ 
dicatories,  palled  in  the  third  Selfion  of  the  fecond  par¬ 
liament  of  King  Charles  the  Second,  in  the  loth  article 
concerning  the  Juftice-court,  it  -is  enadled,  (<  That,  in 
**  all  criminal  purfuits,  the  defender,  or  his  advocates, 
<l  be  always  the  laft  fpeaker,  except  in  cafe  of  treafon 
and  rebellion  again!!  the  King.”  Which  ad!,  though 
alter’d  as  to  profecutions  not  extending  to  the  lofs  of 
life,  or  to  demembration,  before  the  Court  of  Jufticiary, 
or  in  Circuit-courts,  and  where  the  evidence  is  not  taken 
down  in  writing,  by  the  ad!  2t  mo,  Geo.  II.  chap .  19.  §  18. 
yet  remains  in  full  force  as  to  all  other  criminal  courts, 
and  as  to  all  trials  brought  in  this  court  which  may  ex^ 
tend  to  the  lofs  of  life  or  limb,  and  when  the  evidence 
is  taken  down  in  writing.  That  this  flatute  notwith- 
flanding,  after  the  advocates  for  the  pannels  had  con¬ 
cluded  their  fpeeches  to  the  jury,  and  nothing  remained, 
by  the  forms  of  Court,  but  to  inclofe  that  jury  for  the 
purpofe  of  returning  their  verdidt,  one  of  the  judges  did 
addrefs  himlelf  to  the  jury,  in  a  fpeecb  concerning  this 
trial,  and  the  credibility  of  particular  witnefies,  whereby 
the  pannels  were  deprived  of  a  legal  and  moll  mateiial 
privilege,  viz .  the  imprelfion  that  mull  be  left  by  the  lafl 
pleader  upon  the  minds  of  the  jury  in  their  behalf. 

That 
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That,  behdes  all  drefe  informalities  committed  during 
the  courfe  of  procedure,  the  record  is  very  defective,  tho’ 
the  defefts  cannot  at  prelent  be  l'o  particularly  pointed 
out,  as  the  counlel  for  the  pannels  have  not  yet  had  an 
opportunity  of  infpedling  it.  However,  they  do  conde- 
fc6nd  on  the  following  defedls  :  That  fundry  admillions 
made  by  his  Majeily’s  advocate,  in  point  of  evidence,  fa¬ 
vourable  for  the  pannels,  are  not  taken  down  ;  fo  that 
the  record  palled- to  the  knowledge  of  the  aiUze,  without 
bearing  thele  admiflions.  One  of  thele  admiffions  was, 
palling  from  the  crime  of  incell  during  a  part  of  the  time 
libelied  ;  another  was  relative  to  the  conduct  of  Alexander 
Ogilvie  :  That  the  protefts  for  rerneid  of  law  taken  for 
the  pannels  at  different  parts  of  the  trial,  are  not  ingrolled 
in  the  record,  though^  that  was  fpecially  infilled  for  at 
the  time  they  were  taken,  and  precedents  pleaded  on  and 
produced  ;  neither  is  the  condefcendence  relative  to  the 
malice  of  Anne  Clark,,  which  was  made  for  the  pannels, 
but  found  not  relevant  by  the  court,  mentioned  in  the 
record  ;  and  this  is  the  more  material,  that  the  omilfion 
of  this  condefcendence  was  ufed  as  an  argument  with  the 
jury  for  the  credit  of  Anne  Clark’s  teliimony,  by  the 
Judge  who  was  the  lalt  fpeaker  on  this  trial ;  though,  it 
will  be  remembered,  that  when  the  counfel  for  the  pro- 
fecutor  had  concluded  the  reft  of  his  proof,  he  gave  notice 
to  the  court,  That  as  the  counfel  for  the  pannels  had 
charged  malice  againll  Anne  Clark,  one  of  the  moll  ma¬ 
terial  witnelTes  for  the  profecutor,  and  meant  to  adduce 
witnehes  for  proving  that  malice,  he  judged  it  necelTary, 
on  his  part,  to  adduce  fume  witnelTes,  in  order  to  obviate 
that  obje&ion,  and  to  Ihovv  that  this  witnefs  was  To  far 
from  bearing  malice  againll  the  pannels,  that,  after  Ihe 
had  been  once  precognolced,  Ihe  had  withdrawn  and  fe- 
creted  her  perfon,  when  a  warrant  by  this  court  was  out 
againll  her,  in  order  to  avoid  her  being  brought  as  a  wit- 
nels  in  this  caule. 

I  hat  the  verdidi  appears  to  be  informal ;  and  the  coun¬ 
lel  for  the  pannels  apprehend  it  will  be  found  a  fpecial 
one,  when  applied  to  the  interlocutor  of  relevancy  :  That 
it  does  not  bear  that  the  jury  conlidered  the  writs  pro. 
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duced,  but  only  the  depofitions  of  the  witness,  though 
writings  were  produced  both  by  profecutor  and  pannel  j 
particularly,  the  declarations  of  the  pannels  when  exa¬ 
mined  ;  the  questions  put  to  them  by  the  Sheriff  of  Edin¬ 
burgh,  which  they  are  faid  to  have  refufed  to  anfvVer  ; 
Anne  Claik’s  letter  to  the  Lord  advocate  ;  the  alledged 
letters  from  one  of  the  pannels;  a  letter  from  Lord 
George  Beauclerk ;  a  letter  from  Colonel  Morris,  in  whofe 
regiment  the  pannel  Patrick  Ogilvie  ferved,  attefting  his 
good  charadfer.  Therefore  the  verdict  has  proceeded  on 
a  partial  conlideration  of  the  evidence.  And  the  inat¬ 
tention  of  the  jury  to  the  whole  evidence,  appears  in 
another  particular,  viz.  in  their  finding  the  pannels  guilty 
of  the  incefl  as  libelled,  which  includes  the  whole  month 
of  January;  though  it  is  in  proof,  that  the  late  Thomas 
Ogilvie  was  not  married  till  the  30th  day  of  that  month. 
That  if  time  were  allowed  to  the  counfel  for  the  pannels 
to  confider  the  verdidt,  and  infpedt  the  records,  and  pre¬ 
pare  arguments  in  fupport  of  the  portions  they  have  now 
laid  down,  they  apprehend  there  is  good  caufe  why  judg¬ 
ment  fhould  not  pals  on  this  verdidh  They  have  fet  forth 
thefe  objedlions  in  obedience  to  the  court’s  defiring  them 
to  condefcend,  and  craved  that  more  time  may  be  allow¬ 
ed  them  to  Hate  thefe  objedtions  more  fully,  or  any  other 
which  may  occur,  and  liberty  given  them  to  infpedt  the 
record,  and  have  copies  of  the  verdidt;  which  has  been  re¬ 
fufed  them  by  the  clerk.  And  this  demand,  they  appre. 
bend,  is  the  more  reafonahle,  that  they  have  only  had  a 
reeds  of  fourteen  hours,  from  the  time  that  the  jury  were 
inclofed,  after  enduring  the  fatigues  of  a  trial  which  lafl- 
ed  for  forty- three  hours ;  fo  that  they  are  not  in  a  condi¬ 
tion,  at  pie  font,  to  argue  their  objedtions  fo  properly  as 
they  will  be  when  more  time  is  allowed  them.  All  and 
each  of  tl  efadls  fet  forth  they  offer  to  prove,  and  they 
crave  that  a  proof  may  be  allowed  accordingly. 

His  Majesty’s  Advocate  and -Sollici tor  Ge¬ 
neral'  anfipered,  That  the  condudt  of  the  defence  for 
the  pannels  in  this  trial  has  been  extraordinary  from  firfr 
to  laft,  as  appears  from  the  defences,  compared  with  the 
proof  in  exculpation.  Thai  after  a  trial  of  forty-three 
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hours  continuance,  before  a  jury  of  the  mod  refpecfuble 
character,  and  after  a  verdict  returned  finding  the  pannels 
guilty,  an  atternpt  is  now  made  to  difappoint  public  ju- 
ftice,  by  a  plea  in  arreft  of  judgment  unknown  in  the  law, 
unfupported  by  any  precedent,  and  in  idelf  irrelevant  and 
frivolous.  That  this  plea  has  been  introduced  with  a  de¬ 
clamation  upon  the  liberty  of  the  fubjeft,  and  of  the  im  ¬ 
portance  of  preferving  a  jury  trial  ;  and  yet  the  plea  it- 
felf  tends,  if  it  has  any  meaning,  to  prove,  that  no  trial 
of  a  capital  crime  in  this  country  can  be  taken  by  a  jury; 
becaufe  the  length  of  fuch  trials  mud,  in  molt  cales,  make 
it  neceffiry  for  jurymen  to  refrefh  themfelves,  and  to  re- 
th e  for  anfwering  the  nece'Iities  of  nature  ;  and  if  thele 
things  cannot  be- permitted  by  the  court,  the  neceffaty 
coniequence  is,  that  no  fuch  trial  can  proceed  by  jury; 
and  in  order  to  bring  fuch  criminals  to  juftice,  a  new  form 
of  trial  mod  be  invented.  Tnat  when  a  plea  fo  ground- 
lefs  and  frivolous  is,  for  the  firft  time,  taken  up  in  behalf 
of  two  pannels,  whole  rank  and  lituation  in  life  enable 
them  to  bring  many  learned  counfel  to  argue  and 
give  countenance  to  liich  a  plea,  in  behalf  of  two  pannels 
convicted  by  their  country  of  the  moft  atrocious  and  dan¬ 
gerous  crimes;  it  becomes  the  dignity  of  the  court  to 
hear  filly,  and  then  to  give  fuch  a  judgment  as  will  :how 
that  the  law  knows  no  diftinCtion  of  perfons  j  and  that  the 
criminal  law  in  this  country,  upon  which  theiecurity  of  the 
government  and  the  fafety  of  the  people  depends,  mull: 
have  its  courfe  with  equal  effect  again!!  the  greatelt  as  well 
as  the  meaneit  of  the  fubjeCts.  That  this  trial  hath  been 
conduced  with  more  attention  and  favour  for  the  defence 
of  the  pannels,  than  any  trial  that  has  occurred  in  the 
memory  of  any  of  the  members  of  the  court  That  the 
flridelt  orders  were  given  that  no  jury  .man  Ihould  retire, 
even  for  relieving  the  neeellities  of  nature,  without  leave 
of  the  court,  and  being  attended  by  a  macer  of  the  court  j 
which  was  accordingly  punctually  executed  throughout 
the  whole  courle  of  the  trial.  Tnat,  when  it  became  ne- 
ceffary  for  the  jury  to  refrelh  themfelves  from  time  to 
time,  for  greater  difpatch,  and  to  prevent  confufion, 
they  left  their  bench,  and  were  refreihed  at  a  table 
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immediately  below,  at,  and  under  the  eye  of  the 
court ;  and  tbe  infinuation,  that  fome  of  tbe  jury  may 
have  taken  too  much  liquor,  is  falfe  and  injurious  to  the 
knowledge  of  the  court,  and  was  not  fo  much  as  inli- 
liuated  in  the  debate  when  the  jury  was  prefent,  and 
is  now,  for  the  firft  time,  thrown  into  this  minute. 
One  of  the  jurymen  being  in difpofed,  rofe  from  his  feat 
and  walked  for  fome  time  behind  the  feat,  but  heard  the 
whole  evidence.  That  no  criminal  trial,  where  fuch  re- 
frefliment  of  the  jury  has  been  necelfary,  was  ever  carried 
on  in  a  manner  lo  little  exceptionable  as  the  prefent ;  and 
the  tendency  of  the  pannels  plea  is  to  (how,  that  no  cri¬ 
minal  has  been  legally  condemned  in  Scotland,  in  any 
cafe  where  the  trial  has  continued  for  fuch  a  time  as  to 
require  refrefhment  to  the  jury,  or  the  retiring  of  any  ju¬ 
rymen,  or  the  relieving  the  neceftities  of  nature.  That 
during  the  time  the  jury  were  refrelhing  themfelves  the 
firft  day,  Anne  Clark  was  under  examination,  which  lafted 
eight  hours,  and  remained  in  her  place,  under  the  imme¬ 
diate  eye  of  the  court,  till  her  examination  was  refumed 
upon  the  return  of  the  jury  to  their  places  j  and  no  perfon 
fpoke  to  her,  except  the  inacer  of  court,  when  he  gave  her 
fome  bread  and  wine.  And  during  tbe  whole  courfe  of 
the  trial,  upon  notice  given,  that  any  of  the  jury  had  re¬ 
tired  to  eafe  nature,  the  proceedings  ftopt  till  his  return  ; 
fo  that,  though  from  the  neceftity  of  the  thing,  the  court 
did,  for  fome  Ihort  intervals,  ftop  proceeding  in  tbe  proof, 
yet  there  was  no  adjournment  of  the  court ;  and  this  ap¬ 
pears  from  the  record  of  the  court,  which  the  pannels  can¬ 
not  difprove  j  and  the  court  remained  full,  without  one 
moments  interval,  during  the  whole  courfe  of  the  trial  j 
and  as  all  the  fads  ftated  in  the  plea  offered  for  the  pan- 
nels  palfed  in  prefence  of  the  court,  and  as  it  is  not  pre¬ 
tended  that  anyr  wrong  was  done,  or  any  exception  ta¬ 
ken,  in  behalf  of  the  pannels,  to  any  part  of  the  procedure 
during  the  whole  trial,  far  lefs  after  the  jury  was  incloled, 
no  proof  can  be  allowed  of  the  fafts  upon  which  the  plea 
is  founded,  and  the  court  muft  take  them  upon  their  own 
knowledge.  The  late  cafe  of  Janet  Ronald  has  no  rela¬ 
tion  to  the  prefent  cafe?  for  there  the  court  was  adjourn  - 
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ed,  and  the  jury  difmifled  after  they  were  charged  with 
the  pannel,  which  was  found  to  be  contrary  to  law  : 
That  the  infinuation  thrown  out  againft  the  jury,  That 
they  were  impatient  to  hear  the  evidence  for  the  pannels, 
is  likewife  falfe  and  injurious  to  the  knowledge  of  the 
court:  That  after  the  profecutor  concluded  his  evidence^ 
which  he  abridged  as  much  as  pollible,  the  counlel  for  the 
pannels  proceeded  to  open  their  defence  by  a  proof,  That, 
after  the  pannels  were  committed  to  prifon,  the  cattle 
at  the  houfe  of  Eaftmiln  were  fold  by  Alexander  Ogilvie  5 
and  it  appearing  clearly  from  their  own  evidence,  that- 
this  roup  proceeded  from  an  order  of  the  pannel  Patrick 
Ogilvie,  it  was  oblerved  by  one  of  the  jury,  that  this  fadir 
did  not  appear  to  be  material  to  the  ilTue ;  and  as  they 
found  themfelves  much  exhaufted  by  fatigue  and  want  of 
reft,  they  would  not  be  able  to  attend  to  fuch  evidence- 
as  might  be  material  for  the  pannels  defence  ;  which  was 
fubmitted  to  the  confideration  of  the  panneis  own  coun- 
fel  j  and  they  did  accordingly  declare,  Tnat  they  gave 
up  that  article  of  their  proof. 

The  proteft  taken  by  the  pannels  for  retneid  in  law,  is 
extant  in  procefs,  and  makes  a  part  of  the  record  of  this 
trial.  The  objection  to  the  evidence  of  Anne  Clark, 
founded  upon  malice,  was  clearly  difproved  before  the  ju¬ 
ry  by  evidence :  That  ihe  was  fo  far  from  harbouring 
malice  againft  the  pannels,  that,  on  the  contrary,  after 
ftie  was  precugnofced  before  the  Sheriff,  fhe  withdrew 
herfeif  from  the  place  of  her  abode,  and  concealed  her- 
felf  in  different  places  about  this  city  under  a  falfe  name, 
in  order  to  prevent  her  being  adduced  as  an  evidence  in 
this  trial  ;  and  although  his  Majefty’s  Advocate,  perceiv¬ 
ing  the  danger  of  protracting  this  trial  to  an  unneceftary 
length,  did  not  infift  to  have  this  part  of  the  evidence  ta¬ 
ken  down  ;  yet  it  appeared  fo  ftrong  to  the  pannels  own 
counfel,  that,  when  they  came  to  ftate  the  grounds  of 
their  allegation  of  malice,  and  to  adduce  their  witnelfes 
in  fupport  thereof,  the  Judge  Examinator  gave  his  opi¬ 
nion,  that  the  condelcendence,  as  llated  by  them,  was  not 
relevant ;  and  they  did  not  infift  for  the  opinion  of  the 
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court  ?  which  was  plainly  giving  up  and  paffing  from 
this  objection  of  malice,  or  any  proof  thereof. 

That  the  verdi#  is  accurate  and  formal  in  all  rcfpeCfs. 

..  - There  is  no  necelTity  that  the  verdict  fhould  mention 

the  evidence  upon  which  the  jury  proceeded  :  That  all 
the  written  evidence  adduced  before  the  jury  was  in  be¬ 
half  of  the  profecutor,  and  no  written  evidence  whatever 
was  proved  or  adduced  before  the  jury  in  behalf  of  the 
pannels ;  and  if  it  can  he  fuppofed,  that  the  jury  did  not 
take  under  their  confideration  this  part  of  the  profecutor’s 
evidence,  it  was  (b  far  favourable  for  the  pannels  j  and 
he  appeals  to  their  Lordfhips  knowledge,  that,  in  mod 
trials  before  this  court,  the  declarations  of  the  pannels, 
and  other  written  evidence,  are  referred  to  in  the  libel, 
and  produced  before  the  jury  ;  and  many  verdhfts  have 
been  returned,  upon  which  execution  palled,  wherein  no 
mention  is  made  of  their  having  conlidered  fuch  written 
evidence  ;  for  it  is  in  their  power  to  take  that  evidence 
under  their  confideration  as  a  ground  of  their  verdi#  or 
not  as  they  pleafe. 

That  it  is  the  undoubted  right  of  the  counfel'  for  the 
pannel,  to  be  the  laft  Ipeaker  upon  the  import  of  the  evi¬ 
dence,  and  the  profecutor  has  no  reply  ;  but  it  is  the  in¬ 
herent  right  of  the  couit,  and  eftential  to  public  juftice, 
to  correct  miftakes  in  law  or  in  fair,  by  which  falfe  im- 
pvellions  upon  the  jury  may  be  made  by  the  counfel  on 
either  fide  :  That  the  Verdi#,  with  refpe#  to  the  inceft, 
is  unexceptionable,  and  properly  applies  to  the  charge  in 
the  libel. 

That  no  admiffion  was  made  by  hisMajefty’s  advocate, 
that  is  not  properly  entered  upon  record  :  1  hat  he  palled 
from  the  inceft  charged  to  have  been  committed  after  the 
fixth  of  June,  in  prelence  of  the  court  and  jury,  and  the 
verdi#  properly  applies  to  the  libel  as  lo  leftriCted  :  That 
the  counlel  for  the  prifoners  had  accels  to  the  record  du¬ 
ring  the  whole  courfe  of  the  trial,  and  lince  that  time  ; 
'and  it  is  improper  to  move  the  court  for  an  arreft  oi  judg- 
lrcnt  till  they  have  further  time  to  coniider  the  record,*' 
in  order  to  difeover  what  objections  they  can  there  find 
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in  fupport  of  their  plea.  In  refpeCt  of  all  which,  judgp 
ment  ought  to  be  pronounced. 

After  reading  over  the  foregoing  minutes  judicially, 
in  prefence  of  the  pannels  and  court,  the  Lords  proceeded 
to  advife  the  fame,  and  pronounced  the  following  inter¬ 
locutor. 

(e  The  Lord  Juftice  Clerk,  and  Co  nmiflioners  of  Jufti- 
e<  ciary,  having  confidered  the  foregoing  debate,  and  know- 
<(  ing  that  the  whole  of  this  trial,  from  firft  to  laft,  was 
“  carried  on  under  the  eye,  and  in  prefence  of  the  court  i 
<{  and  that  the  whole  of  it  was  conduced  with  as  much 
u  regularity  and  accuracy  as  ever  was  done  in  any  trial 
tl  before  the  court,  they  find  the  reafons  pleaded  in  ar- 
i(  reft  of  judgment  not  relevant  and  repell  the  fame  ; 
“  and  they  alfo  repell  the  objections  made  to  the  form 
“  or  fubftance  of  the  verdiCL ” 

(Signed)  Gilb,  Elliot,  I.  P.  D. 

On  pronouncing  of  which  interlocutor,  Mr  Alexan¬ 
der  Lockhart  Advocate,  procurator  for  the  pannels, 
protefted  for  remeid  of  law  ;  and  thereupon  tookinftru- 
nients  in  the  hands  of  the  clerk  of  court. 

Then  there  was  a  petition  given  in  and  prefented  to 
the  court  by  the  faid  Katharine  Nairn  pannel,  figned  by 
Mr  Alexander  Lockhart,  and  Mr  Henry  Dundas,  her 
lawyers,  bearing,  Tnat  the  petitioner  has  the  misfortune, 
in  the  criminal  profecution  now  depending  againft  her  ill 
this  court  at  the  inftance  of  his  Majjefty’s  Advocate,  to 
liave  a  verdiCt  returned  againft  her  by  a  plurality  of 
voices,  finding  her  guilty  of  the  crimes  of  which  (he  was 
charged  :  Whereupon  his  Majefty’s  Advocate  having  mov- 
6d  tor  judgment,  fundry  objections  were  ftated  upon  her 
part,  why  no  judgment  can  pafs  againft  her  upon  that 
verdiCt  :  That,  abftraCting  from  thefe,  the  now  begs  to 
reprefent  to  the  court,  That  {he  is  pregnant  :  And  though 
the  cannot  take  upon  her,  from  her  inexperience  in  thefe 
matters,  pofitively  to  fay  how  far  fhe  is  advanced  in  her 
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pregnancy,  according  to  her  beft  opinion,  Hie  judges  (he 
may  be  about  three  months  gone  with  child. 


Therefore  praying,  It  might  pleafe  their  Lordfhips,  to 
direct  the  proper  inquiry  to  be  made  into  her  pre¬ 
lent  Hate  and  condition  as  to  her  alledged  pregnan¬ 
cy  }  and,  upon  the  fame  being  propeily  certified,  to- 
^perfede  judgment  againft  her,  it  any  judgment  can 
pafs  upon  the  verdidt,  till  after  delivery. 

Which  petition  being  read  in  court,  and  judicially  ad¬ 
hered  to  by  her, 

u  The  Lord  J.uftice-Clerk,  and  CommiUioners  of  Jufti- 
((  ciary ,  having  heard  this  petition,  they  grant  warrant 
u  for  letters  of  diligence,  at  the  inftance  of  his  Majefty’s 
t{  Advocate,  for  citing  three  or  more  Ikilful.  mid  wives  to 
compear  before  their  Lordlhips  againft  to-morrow,  be- 
91  ing  Friday  the  ftxteenth  day  of  Auguft  current)  at 
«  nine  o’clock  in  the  forenoon,  to  infpeft  the  petitioner 
«  Katharine  Nairn  pannel,  and  make  trial  whether  or 
C(  not  fhe  the  petitioner  be  pregnant  or  with  child  ;  and; 
*<  accordingly  to  give  their  opinion  or  judgment  to  the 
*<  court  therein  ;  and  continue  the  diet  againft  the  peti- 
“  tioner  until  the  laid  time  j  and  appoint  her,  in  the 
<£  mean  time,  to  be  carried  back  to  prifon  ;  and,  for  the 
t{  purpofe  aforefaid,  the  faid  Lords  appoint  the  per fons 
«  following,  to  wit,  Mrs  Johnfton,  Mrs  Hamilton,  Mrs 
<(  Duncan,  and  Mrs  Hill,  known  midwives,  to  be  cited 
iC  as  above. 

(Signed)  Gixb.  Elliot,  I.  P.  D.” 


<l  The  Lord  Juftice-Clerk  and  Commijftoner s  of  Juft:* 
c'tary  having  conftdered  the  foregoing  Verdi fl  of  Afftzet 
(<  dated  and  returned  the  fourteenth  day  of  Auguft  cur • 
“  rent ,  againft  Katharine  Nairn  widow  of  the  de - 
u  ceafed  Thomas  Ogilvie  of  E  aft  mi  In  in  the  county  of 
(i  Forfar ,  and  Patrick  Ogilvie  lieutenant  of  the 
eighty 'ninth  regiment  of  foot ,  brother-german  to  the 
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faid  deceafed  Thomas  Ogilvie,  ’whereby ,  by  a  great  pltu 
**  larity  of  voices ,  the  /aid  Katharine  Nairn  and  Patrick 
“  Ogiivie  are  found  guilty  of  inceft  as  libelled ,  during 
u  the  life  of  the  now  deceafed  Thomas  Ogilvie  of  Eajt- 
“  ™*ln  »  and  the  faid  Katharine  Nairn  guilty  of  murder, 
“  bd  P°  fining  the  faid  Thomas  Ogilvie  her  hufband s  and 
the  faid  Lieutenant  Patrick  Ogilvie  panne  ls ,  guilty  art 
“  and  Part  thereof:  In  refpea  of  the  faid  verditlf0hey, 
“  tbe  mouth  of  Ifaac  Gibbs,  dempjler  of  court ,  decern 
and  adjudge  the  faid  Patrick  OfxWit  pannel,  to  be  car - 
“  ri?d  from  the  bar  back  to  the  tolbooth  of  Edinburgh, 
((  therein  to  remain,  to  be  fed  upon  bread  and  water 
ln  terms  of  the  acl  of  parliament  in  the  twenty - 
fifth  year  of  the  reign  of  his  late  Majefiy  King  George 
the  Second,  intit  led,  *  An  all  for  preventing  the  horrid 
((  crwie  °f  murder ,*  until  IV ednefday  the  twenty  fifth  day 
of  September  next  to  come ,  and  upon  that  day  to  b& 
taken  forth  of  the  faid  'Tolbooth,  and  carried  to  the 
common  place  of  execution  in  the  Grafs -market  of 
Edinburgh ,  and  then,  and  there,  betwixt  the  hours  of  two 
\  and  four  °f  tbe  clQCk  after  noon  of  the  faid  day ,  to  be 
hanged  by  the  neck  by  the  hands  of  the  common  hangman , 
upon  a  gibbet ,  until  he  be  dead,  and  his  body  thereafter 
to  be  delivered  to  Dr  Alexander  Munro,  profejfor  of 
“  anaf°™y  Edinburgh,  to  be  by  him  publicly  di [felted 
*(  ™d  anatomized,  in  terms  of  the  faid  ad;  and  ordain 
‘‘  bts  moveable  goods  and  gear  to  be  ef cheat  and  in - 
Is  t0  bls  Majefly'a  ufe ,  which  is  pronounced,  for 


(Signed)  GILB  ELLIOT. 

ALEX.  BOSWELL.. 
AND.  PRINGLE. 
JAMES  FERGUSON. 
GEO.  BROWN” 


Curia 
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Curia  JuJliciaria  S.  D.  N  Regis ,  tenta  in  Nova  Sefionis 
Dg7U0  de  Edinburgh,  decimo  fexto  die  menfis  Augufli, 
millefmb  feptipgentefwio  fexagefimo  quint 0 ,  per  Hono~ 
rabiles  Biros  Dominum  Gilbertum  Elliot  de  Minto  Ba - 
ronetum ,  Domnurn  Jufliciarium  Clericum ,  Alexandrum 
Bo  Eve  1 1  de  Auchinleck ,  Andream  Pringle  de  Alemoor , 
Jacobum  Fergufon  de  Pit  four ,  et  Georgium  Brown  de 
CmJJlon,  Commiffionarios  Jufliciaria  diCl.  S.  D.  N. 
Regis. 

Curia  legitime  affirmata. 

« 

hit  ran. 

KATHARINE  NAIRN, 

Prifoner  in  the  Tolbooth  of  Edinburgh  ; 

Pannel: 

Indifted  and  accufd  as  in  the  former  federunts. 

«  The  Lord  Juftice-Clerk,  and  Commiffioners  of  Ju- 
«  fticiary,  in  re  (pea  that  Grizel  M'Queen,  relia  of  Dr 
«  Hamilton,  and  Agnes  Ker,  wife  of  William  Hill  one 
of’  the  letter-carriers  in  Edinburgh,  two  of  the  four 
<<  midwives  named  yefterday,  and  cited  in  confecjuence 
(t  of  the  warrant  then  granted  for  to  have  appeared  this 
(<  day,  do  only  compear  ;  and  that  excufes  are  offered 
<<  and  fuftained  for  the  other  two  ;  therefore  they  grant 
a  warrant  for  citing  Mary  Crawford,  wife  of  William 
«  Richardfon  baker  in  Edinburgh  ;  Mary  Angus,  widow 
of  Hugh  Sheills  wigmaker  there;  and  Margaret  Wat- 
4i  fon,  widow  of  William  Petrie  merchant  there,  ail 
(i  known  midwives,  to  compear  inflantly  before  this 
*<  court,  in  order  to  theeffedf  that  they,  or  fuch  of  them 
as  the  court  (ball  appoint,  may,  upon  oath,  infpedt  the 
**  pannel  Katharine  Nairn,  and  make  trial,  whether  or 
6i  not  flic  be  with  child,  and  accordingly  to  give  their 
ic  opinion  and  judgment  thereupon, 

j  J  ^  t  - 

(Signed)  Gilb.  Elliot,  I.  P.  D.” 
'  -  -  Conform 
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Conform  to  warrant  granted  yefterday  and  this  day, 
by  the  Lord  Juftice-Clerk  and  Commiflioners  of  Judici¬ 
ary,  for  citing  of  midwives  to  infpetft  the  pannel,  Com - 
pearedy  in  prefence  of  the  faid  Lords,  Agnes  Ker,  wife  of 
-  William  Hill  late  one  of  the  letter-carriers  in  Edinburgh  ; 
Margaret  Watfon,  widow  of  William  Petrie  merchant 
there  ;  Grizel  M'Queen,  widow  of  Dr  Hamilton  ;  Mary 
Crawford,  wife  of  William  Richardfon  baker  in  Edin¬ 
burgh  ;  and  Mary  Angus,  widow  of  Hugh  Sheills  wig- 
maker  in  Edinburgh,  being  all  folemnly  fworn,  depone. 
That  they  (hall  faithfully  try,  and  true  report  make  to 
this  court,  of  their  opinions  and  judgment,  whether  the 
pannel  Katharine  Nairn  is  with  child  or  not,  as  they  (hall 
anfwer  to  God. 

(Signed)  Agnes  Hill. 

Marg.'  Petrie. 

Grizel  M'Queen. 

Mary  Richardson. 

Mary  Sheills. 

Gilb.  Elliot. 

The  faid  live  midwives  above  named,  having  removed 
out  of  court  with  the  pannel  to  another  room,  and  re¬ 
entered  into  the  fame  after  fome  Ihort  fpace  of  time,  de¬ 
pone  unanimoully,  From  what  they  have  obferved,  they 
cannot  give  a  politive  opinion,  whether  the  pannel  is  preg¬ 
nant  or  not ;  and  that  they  cannot  depone  that  the  pan¬ 
nel  is  with  child  j  nor  can  they  depone  that  Ihe  is  not 
with  child. 

(Signed)  Agnes  Hill. 

Marg.  Petrie. 

Mary  Sheills. 

Mary  Richardson. 

Grizel  M  Queen. 

Gilb.  Elliot. 

The  Lord  Juftice-Clerk  and  CommilTIoners  of  Jufti- 
“  ciary,  in  refpeft  of  the  foregoing  report,  delay  pronoun- 
“  cing  of  fentence  again!!  the  laid  Katharine  Nairn  pan- 
“  nel;  till  the  third  Monday  of  November  next  to  come, 

M  -  “  at 
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u  at  twelve  o’clock  before  noon,  in  this  place,  and  con- 
11  tinue  the  diet  till  that  time;  and  grant  warrant  to 
**  the  five  mid  wives  before  named,  along  with  Mrs  John- 
ft  on  another  known  midwife,  and  already  cited  for 
**  that  purpole,  and  who,  upon  report,  will  alfo  be  put 
upon  oath,  That  they,  by  turns,  may  vifit  and  infpedt 
the  perfon  of  the  laid  Katharine  Nairn  pannel ;  and 
ordain  the  faid  midwives  to  report  thew*  opinion  and 
**  judgment  to  the  court  the  faid  day,  anent  the  faid 
Katharine  Nairn  her  pregnancy,  or  being  with  child  ; 
€t  and  appoint  the  pannel,  in  the  mean  time,  to  be  car- 
ried  back  to  prifon. 

(Signed)  Gilb.  Elliot,  I.  P.  D. 

’Copies  of  /^LETTERS  mentioned  in  the  Minute  of 
Debate  in  arreji  of  judgment,  p.  124.  which  were  pro¬ 
duced  in  the  courfe  of  the  Trial,  and  are  prefently 
lying  in  the  clerk's  hands  ;  but  which ,  though  mentioned 
in  court ,  were  not  proved ,  and  did  not  enter  the  record . 

LETTER  by  Anne  Clark  to  his  Majefty’s  Advocate. 

Lord  Advocate,  _ 

Upon  my  coming  to  town,  I  am  informed,  that  you 
heave  been  fearching  for  me-.  It  would  never  bread  in 
my  breed  to  keept  out  of  the  way,  had  it  not  been  for 
terror  of  imprifonment;  but  houping  you  will  be  more 
favourable  to  me  I  (hall  weat  upon  you  to  morrow  morn¬ 
ing  at  eight  of  the  clock 

Sunday  evning  eight  Anne  Clark 

of  the  clock 

To  the  Right  Honourable  Lord  Advocate 

LETTER  from  Lord  George  Beauclerk,  Commander  in 
Chief  oj  his  Majefly* s  forces  in  North  Britain,  To  Lord 

JujUce-Clerk . 

My  Lord, 

By  a  letter  1  have  juft  received  from  the  Lord  Advo¬ 
cate  I  find  notice  has  been  taken  in  court,  That,  not- 

withftanding 

s  *  '  1 
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withftanding  of  the  order  of  the  court  for  confining  of 
Anne  Clark  in  a  feparate  room  in  the  caftle;  yet,  after 
being  feparated,  (he  was  again  remanded  back  to  the  fame 
confinement :  It  is  very  true  ;  and  I  have  the  honour  to 
acquaint  your  Lordfhip,  that  it  was  done  by  my  orders ; 
as  it  was  reprefented  to  me,  that  the  room  in  the  gun¬ 
ner’s  houfe  fhe  was  by  defire  put  into,  was  by  no  means  a 
place  to  keep  a  prifoner  in  fafety  j  and  I  am  determined, 
that  all  prifoners  intrufted  to  the  care  of  the  military  un¬ 
der  my  command,  fhall  always  be  put  in  places  of  fecu- 
rity.  I  have  the  honour  to  be.  My  Lord, 

Your  Lordfhip’s 

Holyroodboufe ,  7  Mofl  obedient  humble  fervant, 

A“s-  '*•  ,7Ss-->  G.  beauclErk. 

To  the  Right  Honourable  the  Lord  Juftice-CIerk. 


LETTER  from  Staats  Long  Morris,  Efqs  to  Mr  James 
Smith  writer  to  the  fignet. 

Hunt  ly- lodge,  Hug.  3.  1765. 

Sir, 

This  day  I  received  your  letter  of  the  31ft  of  July, 
requefting  an  atteftation  of  Lieutenant  Ogilvie’s  beha¬ 
viour  while  he  was  under  my  command _ His  conduct, 

as  an  officer,  was  unexceptionable ;  and  he  was  always 
thought  by  myfelf,  and  the  other  officers  of  the  regi¬ 
ment,  to  be  an  inoffenfive  harmlefs  man  I  am,  Sir, 
Your  mofl:  obedient,  and  very  humble  fervant, 

-Staats  L.  Morris. 

To  Mr  James  Smith  Writer  to  the  Signet,  Edinburgh. 


/ 


